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34-16107 Extension of Comment Period on Pro- 
posed Rule 11Aa2-1 Under the Securi- 
ties Exchange Act of 1934 [File No. 
S7-787 - Comment Period Expires 


9/30/79) 


RULES 


The following releases relate to self-regulatory 
organization rule proposals and/or adoptions 


34-16089 
34-16090 
34-16113 


34-16114 
34-16115 


33-6108 ADOPTION OF A NEW RULE AND 
SCHEDULE RELATING TO TENDER 
AND EXCHANGE OFFERS BY CER- 
TAIN ISSUERS FOR THEIR OWN SE- 


CURITIES 


PROPOSED RULE AND SCHEDULE 
AMENDMENTS WHICH ARE IN- 
TENDED TO PROVIDE GREATER OP- 
PORTUNITIES FOR SHAREHOLDERS 
TO OBTAIN INFORMATION AND 
ADVICE WITH RESPECT TO MAT- 
TERS ON WHICH THEY VOTE [File 
No. S7-796 - Comment Period Ex- 
pires 9/30/79] 


ADOPTION OF AN AMENDMENT RE- 
GARDING PRICING OF AN INVEST- 
MENT COMPANY’S REDEEMABLE 
SECURITIES 
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SECURITIES ACT OF 1933 
Release No. 6103 /August 14, 1979 


REGIONAL PROCESSING OF REGISTRATION 
STATEMENTS ON FORM S-18 


In Securities Act Release No. 6049 (April 3, 1979) (44 
FR 21562] the Commission announced the adoption 
of Form S-18, a simplified form available to certain 
corporate issuers for the registration of securities to 
be sold to the public for cash not exceeding an 
aggregate offering price of $5 million. At that time 
the Commission indicated that processing of Form 
S-18 registration statements in the Commission’s nine 
regional offices would be permitted subsequent to a 
brief training program. 


In Securities Act Release No. 6076 (June 7, 1979), it 
was announced that the first segment of the training 
program had been completed and Form S-18 filings 
were being accepted in the Regional Offices located 
in Atlanta, Boston, Chicago, Denver and Los 
Angeles. Additionally, it was announced that Form 
S-18 filings would be accepted beginning September 
15, 1979 in the Regional Offices located in Fort 
Worth, New York, Seattle and Washington, after 
completion of the second training program. 


Due to an advancement in the scheduling of the 
training program, the second segment has been 
completed and filings of registration statements of 
Form S-18 will be accepted in Fort Worth, New York, 
Seattle and Washington beginning immediately. 


For further information contact Paula L. Chester, 
Office of Small Business Policy, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D. C. 20549 (202-755-1290). 


George A. Fitzsimmons, 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6104/August 14, 1979 


In the Matter of 


PENSION PLAN AND TRUST AGREEMENT FOR 
ATTORNEYS OF FULBRIGHT & JAWORSKI 

800 Bank of the Southwest Building 

Houston, Tx 77002 


(18-31) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 FOR AN ORDER EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE PEN- 
SION PLAN AND TRUST AGREEMENT FOR 
ATTORNEYS OF FULBRIGHT & JAWORSKI 


NOTICE IS HEREBY GIVEN that Fulbright & 
Jaworski (‘‘Applicant’” or the ‘’Firm’’), a law firm 
organized as a partnership under the laws of the 
State of Texas, filed an application on January 9, 
1979, for an exemption from the registration 
requirements of the Securities Act of 1933 (the 
“Act'') for interests or participations issued in 
connection with the Pension Plan and Trust 


Agreement for Attorneys of Fulbright & Jaworski 
(the Plan’). 


Introduction 


The Plan covers the Firm’s attorneys, of whom 
approximately 124 associates and 119 partners were 
participants in the Plan as of May 31, 1978. The Plan 
provides that attorneys of the Firm are eligible to 
participate therein if they have completed the 
requisite one year of sevice and received admissible 
annual compensations (i.e., the portion of the first 
$100,000 of their annual earnings in excess of the 
maximum considered wages for FICA tax purposes 
for such year). Participation in the Plan by eligible 
partners and associates of the Firm is mandatory, and 
each eligible employee is automatically admitted to par- 
ticipation upon completion of one year of service or 
attainment of age 25 if later. Persons who are 60 years 
of age when initially hired by the Firm are excluded. 


The Plan covers persons (in this case Applicant's 
partners) who are employees within the meaning of 
Section 401(c)(1) of the Internal Revenue Code of 





1954, as amended (‘‘Code’’), and therefore the 
exemption provided by Section 3(a)(2) of the Act is 
inapplicable to the Plan. 


The Commission may, pursuant to Section 3(a)(2), 
exempt from the provisions of Section 5 of the Act 
any interest or participation issued in connection with 
a stock bonus, pension, profit sharing, or annuity 
plan which covers employees some or all of whom 
are employees within the meaning of Section 
401(c)(1) of the Code, if and to the extent that the 
Commission determines this to be necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Description and Administration of the Plan 


The Firm represents that the Plan was adopted 
effective as of June 1, 1975, and was amended and 
restated in its entirety, effective as of May 23, 1978. 
The Plan was subsequently amended by the First 
Amendment thereto as was required by the Internal 
Revenue Service (“IRS’’) prior to approving the Plan 
as continuing to be a qualified plan under Section 
401(a) of the Code. In connection with these 
amendments the Plan has been reviewed by the IRS 
and the Firm has received a favorable determination 
letter confirming the qualification of the Plan under 
Section 401(a) of the Code. The Firm states that, 
under the Plan, contributions to the Plan are 
permitted only from the Firm based upon the funding 
requirements under the Internal Revenue Code as 
determined and certified by the independent 
actuaries. No contributions are permitted from any 
member. 


The Firm represents that it maintains substantial 
administrative control over the Plan. The Plan is 
administered by a Pension Committee (‘‘Committee”’) 
consisting of one to five persons each of whom may 
or may not be a participant in the Plan. The 
Committee has overall responsibility and authority in 
connection with the general administration of the 
Plan, including the interpretation of all terms, 
provisions, conditions and limitations of the Plan, 
establishment and enforcement of rules relating to 
administration of the Plan, the determining of the 
period of credited service and amount of earnings 
upon which the benefits of each member shall be 
calculated, the authority to instruct the Trustee in all 
matters relating to the payment of Plan benefits and 
all matters relating to management of the Trust 
funds, and the authorization for payment of proper 
expenses in administering the Plan. 


The Firm represents that the Plan is an “employee 
pension benefit plan’’ subject to regulation by the 
Department of Labor under the Employee Retirement 
Income Security Act of 1974 (“ERISA”) and is 
subject to the fiduciary standards and full reporting 
and disclosure requirements of ERISA. 


The Firm represents that the Trustee has entered 
into, at the direction of the Committee, a Deposit 
Administration Contract (the ‘‘Contract’’) with The 
Prudential Insurance Company of America (‘‘Pruden- 
tial’), pursuant to which most of the assets of the 
Plan have been invested. The remainder of the 
assets are invested in short-term variable demand 
notes. Amounts invested through the Contract have 
been guaranteed by Prudential. The yield on such 
amounts will be compounded annually at a rate based 
on Prudential’s investment experience but in any 
event not less than a stated rate agreed to by the 
Trustee and Prudential. The Contract is for a five 
year term, and no cash may be withdrawn therefrom 
until the Contract has expired. 


The Firm represents that retirement benefits are a 
function of years of service, average monthly earning 
from the Firm for certain years prior to retirement, 
and the members’s monthly primary social security 
benefit at his normal retirement date. The normal 
retirement date under the Plan is the month next 
following the sixty-fifth (65) birthday of a participant. 
Options are available to participants for early or late 
retirement and for types of payouts at retirement 
date. Aparticipant’s benefit from the Plan upon termi- 
nation of employment prior to retirement is his 
retirement benefit accrued to the date of severance to 
the extent vested. Vesting is determined by length of 
service. Both the benefit formulas 4nd the method of 
vesting comply with the requirements of ERISA. 


The Firm represents that the Firm has not distributed 
and does not intend to distribute any type of promo- 
tional material relating to the Plan (other than such 
material as the Firm may be required under ERISA to 
distribute to participants or employees) and has not 
and does not intend to make any solicitation of 
voluntary contributions to the Plan. The Firm makes 
available to each Plan participant a Pension Plan 
Description and, upon request, copies of the Pension 
Plan and Trust Agreement and the latest interim 
financial statements of the Plan. 


Discussion 


Applicant contends that if the Firm were a corpora- 
tion rather than a partnership, interests or participa- 
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tions issued in connection with the Plan would be 
exempt from registration under Section 3(a)(2) of the 
Act. Applicant further represents that the Plan is 
subject to the fiduciary standards and reporting and 
disclosure requirements of ERISA; that the Applicant 
has retained substantial administrative control of the 
Plan, including ultimate control over investment poli- 
cies; that the Applicant is engaged in providing legal 
services involving sophisticated and complex financial 
matters and can adequately represent its and its em- 
ployees’ interests; and that no solicitation of 
employee contributions has been or will be made. 


Applicant submits that, in light of the foregoing, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 8, 1979, at 
5:30 p.m. submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit, or in the case of 
an attorney at law, by certificate) shall be filed 
contemporaneously with the request. An order 
disposing of the application will be issued as of 
course following September 8, 1979, unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, of advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6105/August 15, 1979 


Admin. Proc. File No. 3-5183 
In the Matter of 


PLOTKIN, YOLLES, SIEGEL & TURNER; 
MARCUS PLOTKIN; MURRAY YOLLES; 
ROBERT W. SIEGEL 


Rule 2(e) of the Rules of Practice 


ORDER REINSTATING APPEARANCE AND 
PRACTICE BEFORE THE COMMISSION 


WHEREAS, by order dated July 5, 1977 (Admin. 
Proc. File No. 3-5183, Securities Act of 1933 Release 
No. 5841), the Commission accepted the resignations 
of Marcus Plotkin, Murray Yolles and Robert W. 
Siegel from appearance and practice before the Com- 
mission, and provided that after the expiration of 
eighteen months from the date of the order that 
Marcus Plotkin, Murray Yolles and Robert W. Siegel, 
and each of them, singly, or in combination, may 
apply to the Commission for reinstatement of such 
appearance and practice, “the application to be 
granted if no information has come to the attention 
of the Commission that, during the period of resigna- 
tion from appearance and practice before the Com- 
mission, he or they have engaged in any activity, 
transaction, practice, act or course of conduct which 
would be a basis for adverse action against him or 
them pursuant to Rule 2(e) of the Commission’s 
Rules of Practice * * *’’; and 


WHEREAS, pursuant to the provisions quoted above, 
Marcus Plotkin, Murray Yolles and Robert W. Siegel 
have applied to the Commission for reinstatement to 
appear and practice before the Commission; and 


WHEREAS, no information has come to the attention 
of the Commission that would appear to be a basis 
for adverse action against Messrs. Plotkin, Yolles and 
Siegel pursuant to Rule 2(e) of the Commission's 
Rules of Practice; 


Accordingly, IT |S ORDERED THAT Marcus Plotkin, 
Murray Yolles and Robert W. Siegel are hereby rein- 
stated to appear and practice before the Commission 
pursuant to Rule 2(e) of the Commission’s Rules of 
Practice, subject to the condition that they continue 
to consult with competent securities counsel in con 





conncection with the preparation of any documents 
that may reasonably be expected to be delivered to 
public investors, until such time as they demonstrate 
to the satisfaction of the Commission that they are 
familiar with the disclosure provisions of the federal 
securities laws. 


By the Commission (Chairman Williams, Commis- 
sioners Evans and Pollack), Commissioner Karmel 
dissenting.* 


George A. Fitzsimmons 
Secretary 





Commissioner Karmel, dissenting in part: 


In this case the Commission reinstates attorneys to 
commission practice ‘‘subject to the condition that 
they continue to consult with competent securities 
counsel in connection with the preparation of any 
documents that may reasonably be expected to be 
delivered to public investors, until such time as they 
demonstrate to the satisfaction of the Commission 
that they are familiar with the disclosure provisions of 
the federal securities laws.” 


| believe that the Commission does not have the 
authority to impose this condition. The Commission 
has neither the power nor the expertise to regulate 
the practice of law. ! Further, Congress mandated in 
the Administrative Practice Act of 1965 that no 
federal agency (except the United States Patent 
Office) may set qualifications for attorneys.< This 
condition creates an admission standard for practice 
before the Commission contrary to that Act. 





*Dissenting Opinion of Commissioner Karmel follows. 


1 My reasoning in this regard is set forth in my dissent In 
the Matter of Keating, Muething & Klekamp, Securities 
Exchange Act Release No. 15982 (July 2, 1979). |do not 
believe the Commission has the authority to impose 
sanctions on law firms. However, the sanctions against 
Plotkin, Yolles & Siegel were imposed before | became a 
Commissioner. 


2/d. at nn. 18 and 19; the pertinent provision of the 
Act is set forth at 5 U. S. C. Section 500(b). 


SECURITIES ACT OF 1933 
Release No. 6106/ August 15, 1979 


In the matter of 


GARDNER, CARTON & DOUGLAS PROFIT/ 
SHARING PLAN 

One First National Plaza 

Chicago, IL 60610 


(18-45) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE PROFIT- 
SHARING PLAN OF GARDNER, CARTON & 
DOUGLAS 


Gardner, Carton & Douglas, a law firm organized as a 
partnership under the laws of Illinois, filed an 
application on June 6, 1979 for an exemption from 
the registration requirements of the Securities Act of 
1933 (‘‘Act’’) for interests or participations issued in 
connection with the Gardner Carton & Douglas 
Profit-Sharing Plan (‘Plan’’). 


On July 20, 1979, a notice was issued (Securities Act 
Release No. 6094) of the filing of the application. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No hearing has been 
requested and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Rel. No. 6107/ August 15, 1979 


In the Matter of 


THE ROSENMAN FIRM PROFIT-SHARING 
PLAN 

Rosenman Colin Freund Lewis & Cohen 

575 Madison Avenue 

New York, NY 10022 


(18-44) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 FOR AN ORDER EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN CONNECTION 
WITH THE ROSENMAN FIRM PROFIT SHARING 
PLAN 


NOTICE IS HEREBY GIVEN that Rosenman Colin 
Freund Lewis & Cohen (the ‘Applicant’ or “‘Firm’’), 
a law firm organized as a partnership under the laws 
of the State of New York, filed an application on Feb- 
ruary 16, 1979, and June 20, 1979, for exemption 
from the registration requirements of the Securities 
Act of 1933 (the ‘‘Act’’) for participations or interests 
issued in connection with the Rosenman Firm Profit- 
Sharing Plan (the ‘Plan’’). All interested persons are 
referred to that application which is on file with the 
Commission, for the facts and representations 
contained therein, which are summarized below. 


Introduction 


The plan provides that partners of the Firm (except 
partners who own more than ten percent of either the 
capital interest or profits interest in the Firm) and 
employees of the Firm are eligible to participate 
therein if they are at least 24% years of age and have 
completed 2% years of service with the Firm. An in- 
dividual practitioner or a member of another firm 
whose practice has been merged into that of the Firm 


66/SEC DOCKET 


(or a person who was employed by such individual 
practitioner or other firm prior to the merger) receives 
credit for service prior to the merger for the purposes 
of establishing his eligibility to participate in the Plan. 
Participation in the Plan begins on the first day of 
January, coincident with or next following the date 
on which a person first becomes eligible for 
participation. As of December 31, 1978, there were 
128 participants in the Plan, including 87 employees 
and 41 partners. 


The Plan is of the type commonly referred to as an 
“H.R. 10” or “Keogh” plan which covers persons 
who are employees within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954 (the 
“Code’’) and, therefore, the exemption provided by 
Section 3(a)(2) of the Act for interests or 
participations in certain employee benefit plans of 
corporate employers is inapplicable. Section 3(a)(2) 
of the Act provides, however, that the Commission 
may exempt from the provisions of Section 5 of the 
Act any interest or participation issued in connection 
with a pension or profit-sharing plan which covers 
employees some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and 
to the extent the Commission determines this to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Description and Administration of the Plan 


The Plan is a defined contribution H.R. 10 plan 
originally adopted in December, 1969, and most 
recently amended effective as of January 1, 1976. 
The Plan is subject to the Employee Retirement 
Income Security Act of 1974 (‘‘ERISA”’). The Internal 
Revenue Service has issued a determination letter to 
the effect that the Plan, as amended to date, con- 
tinues to meet the requirements of Section 401(a) of 
the Code. 


Under the Plan, the Firm contributes annually with 
respect to each employee participant in the Plan an 
amount which is determined in accordance with a 
formula contained in the Plan. This formula provides, 
with respect to the calendar year 1978, that the Firm 
will contribute 7% of the employee’s compensation in 
excess of $12,000 plus 1.34% of his total compensa- 
tion. The $12,000 figure automatically increases by 
$500 a year and the 1.34% figure also automatically 
increases by .035% a year. Each partner participant in 
the Plan can contribute, at his own election, such 
amount as he determines up to the maximum amount 
that would be contributed on his behalf by the Firm if, 





he were an employee participant. Each person’s 
compensation is, for the purposes of the Plan, limited 
to $100,000. 


In addition to the foregoing, each participant in the 
Plan is permitted, at his or her option, to make 
voluntary contributions annually in an amount not 
exceeding 10% of his or her compensation paid 
during the period of his or her participation in the 
Plan. 


Four partners of the Firm serve as Trustees under the 
Plan. The Trustees have the power to employee 
agents, attorneys, accountants and other persons to 
advise them as they deem necessary. The daily 
administration of the Plan is handled by the Plan 
Administrator, who is one of the Trustees. 


The Plan is divided into two funds for investment 
purposes and each participant is allowed to choose, 
each year, in which of these two funds his account 
balances should be invested. The first of these funds 
is an “equity fund’ |which is managed by an indep- 
ent investment adviser and the second of these funds 
is a bond fund” which is managed by the Trustees. 


Discussion 


Applicant contends that if the Firm’s business were 
organized in corporate form, interests and 
participations in the Plan would be exempt from 
registration pursuant to Section 3(a)(2) of the Act. It 
is only because of the participation of ‘‘employees” 
within the meaning of Section 401(c)(1) of the Code 
that the exemption is not available. 


Applicant further contends that the Plan does not 
present the risks associated with the sale of interests 
or participations in multi-employer plans by financial 
institutions with which Congress was primarily 
concerned when it drafted Section 3(a)(2). The Plan 
is not a master or prototype plan designed to be 
marketed by a promoter to unrelated self-employed 
persons. The assets of the Plan are not commingled 
in pooled accounts with the assets of other em- 
ployers’ plans. 


Aplicant represents that the Firm exercises 
substantial administrative responsibility with respect 
to the Plan, and has employed independent experts 
to provide investment management and advisory 
services; that because the Plan is subject to the 
requirements of ERISA, the Firm must provide de- 


s. riptive and financial information to Plan _partici- 
pants; that due to the nature of the Firm’s business, 
which involves complex financial matters, the Firm is 
able to protect its interests and those of Plan partici- 
pants. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive orders would be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 10, 1979, at 
5:30 p.m. submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request 
that he be notified if the Commission should order a 
hearing theron. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in the case of an 
attorney at law, by certificate) shall be filed 
contemporaneously with the request. An order 
disposing of the application will be issued thereafter 
as of course following September 10, 1979, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6108/August 16, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16112/August 16, 1979 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10842/August 16, 1979 


SUMMARY: The Commission announces the 
adoption of a new rule and schedule relating to 
tender and exchange offers by certain issuers for their 
own securities. The rule defines certain fraudulent, 
deceptive and manipulative acts or practices in 
connection with such offers, and prescribes filing, 
disclosure, dissemination and other requirements as 
means reasonably designed to prevent such acts and 
practices. 


EFFECTIVE DATE: 30 days after publication in the 
Federal Register. 


FOR FURTHER INFORMATION CONTACT: John B. 
Manning (202-755-1388) or Mary E. Chamberlin (202- 
755-8747), Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission has announced the 
adoption of Rule 13e-4 and related Schedule 13E-4 
(17 CFR 8§240.13e-4 and 8240.13E-101) under the 
Securities Exchange Act of 1934 (the ‘‘Act’’) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)] to regulate certain issuer cash tender 
and exchange offers (‘tender offers’). The Rule 
requires that, in connection with tender offers for 
their own equity securities, issuers with a class of 
equity securities registered under Section 12 of the 
Act or required to file periodic reports with the 
Commission pursuant to Section 15(d) of the Act and 
closed-end investment companies registered under 
the Investment Company Act of 1940 must comply 
with disclosure and other provisions governing the 

manner in which such offers may be made. The Rule 
defines, and prescribes means reasonably designed to 
prevent, fraudulent, deceptive or manipulative acts or 
practices in connection with issuer tender offers. 


In addition, the Commission concurrently is adopting 
Rule 13e-3 and related Schedule 13E-3 which contain 
disclosure requirements applicable to going private 
transactions, by public companies or their affiliates. ! 
Since tender offers subject to Rule 13e-4 may also in- 
volve going private transactions, attention is directed 
to the provisions of that rule and schedule. The re- 
quirements of both Rules 13e-3 and 13e-4 are appli- 





ISecurities Exchange Act Release No. 34-16075 
(August 2, 1979), 44 FR 46736. 
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cable to tender offers which involve going private 
transactions. 


Introduction 


Rule 13e-4(‘‘Rule’’( and Schedule 13e-4 (‘‘Sched- 
ule’’( were proposed for public comment on 
December 14, 1977.3 In response to the proposal, the 
Commission received eighteen letters of comment 
from interested persons. The Commission has 
considered these comments, and, where appropriate, 
has made certain modifications in the Rule and 
Schedule as proposed. The regulatory approach 
taken in the Rule, however, is unchanged. As noted 
in the 1977 Release,4 the requirements of the Rule 
are patterned substantially on the regulatory scheme 
established by Section 14(d) of the Act and existing 
rules thereunder which are applicable in the context 
of third party tender offers. The requirements of the 
Rule reflect, where appropriate, proposed revisions in 
the rules under Section 14(d) which the Commission 
published for comment in 1976 and republished in 
revised form in February 1979.5 The information 
required to be disclosed in Schedule 13E-4 is 
substantially the same type of information which is 
required by Schedule 14D-1.6 





2it should be noted that General Instruction B to 
Schedule 13E-4 provides that information required to 
be disclosed in Schedule 13e-4 may incorporate by 
reference information disclosed in other filings by the 
issuer. 


3Securities Exchange Act Release No. 34-14234 (De- 
cember 14, 1977), 42 FR 63066 (‘’1977 Release’’). 


4See 1977 Release, 42 FR at 63066. 


5Securities Exchange Act Release Nos. 34-12676 
(August 2, 1976), 41 FR 33004; 34-15548 (February 5, 
1979), 44 FR 9956 (the ‘‘February Proposals’’). To the 
extent that certain of the provisions of Rule 13e-4 
differ from the requirements of any of the February 
Proposals which are adopted, the Commission may 
consider whether to amend Rule 13e-4 or the Febru- 
ary Proposals to conform the requirements of both 
rules. 


6Schedule 14D-1 was adopted by the Commission in 
July 1977. Securities Exchange Act Release No. 
34-13787 (July 21, 1977). The Division of Corporation 
Finance will be responsible for reviewing the filings 
on Schedule 13E-4 by persons subject to the Rule. 
Accordingly, inquiries with respect to the disclosure 





As noted in the 1977 Release, prior to this time, the 
Commission has not exercised its rulemaking 
authority under Sections 13(e) and 14(e) of the Act to 
regulate directly the manner in which issuer tender 
offers must be made, although such offers have been 
and remain subject to the general antifraud and anti- 
manipulative provisions of the Act, such as Section 
10(b) and Rule 10b-5 thereunder, and Section 14(e).7 


ll. Statutory Background 
The Commission has adopted Rule 13e-4 under seven 


sections of the Act, including Sections 13(e) and 
14(e).88° Sections 13(e) and 14(e) expressly grant the 





obligations imposed by specific items of Schedule 
13e-4 should be directed to that Division. All other 
interpretative questions with respect to the Rule 
should be directed to the Division of Market Regula- 
tion. 


7See 1977 Release, 42 FR at 63066. Rule 10b-13 
under the Act [8240.10b-13] prohibits any offeror en- 
gaged in a tender offer for equity securities from 
making purchases of such securities, otherwise than 
pursuant to the tender during the offering period de- 
fined by that rule. Rule 10b-6 under the Act 
[8240.10b-6] prohibits purchases by an issuer of its 
own securities pursuant to a tender offer (or other- 
wise) if the issuer is engaged in a distribution of secu- 
rities of the same class as those for which the tender 
offer is to be made, or if the tender offer is for securi- 
ties which constitute “‘rights to purchase’ such secu- 
rities. In appropriate cases, the Commission has 
granted exemptions from Rule 10b-6 to permit pur- 
chases by an issuer of such securities pursuant to a 
tender offer, conditioned on compliance with require- 
ments substantially similar to Sections 14(d) (5)-(7) of 
the Act. As a result of the adoption of Rule 13e-4, it 
will no longer be necessary to secure undertakings to 
abide by these requirements in the context of grants 
of exemptive relief under Rule 10b-6. The Commis- 
sion intends to amend Rule 10b-6 in the near future 
to provide that if the provisions of that rule would 
apply to bids for or purchases of a security by the 
issuer pursuant to a tender offer solely because the 
issuer has outstanding securities convertible into or 
exchangeable for such security, such provisions shall 
not apply to such bids or purchases if made in 
accordance with the requirements of Rule 13e-4. 
Pending the amendment to Rule 10b-6, however, an 
issuer still will have to seek relief from that rule if it is 
engaged in a distribution of the securities for which 
the tender offer is to be made. 


8in addition to Sections 13(e) and 14(e), the Rule has 
been adopted under Sections 3(b), 9(a)(6), 10 (b), 
15(c) (1) and 23(a) of the Act. 


Commission authority to adopt rules which define, 
and prescribe means reasonably designed to prevent 
fraudulent, deceptive or manipulative activity in 
connection with purchases by an issuer of its own 
securities, and in connection with any tender offer, 
respectively. 


Some commentators raised questions regarding the 
Commission's authority to adopt a rule which would 
regulate the manner in which tender offers by issuers 
must be made. Those commentators suggested that, 
based upon the legislative history of the sections of 
the Act under which the Rule has been adopted, 
particularly Section 13(e), the Commission’s authority 
is limited to promulgating disclosure requirements in 
connection with such offers. The Commission does 
not agree. 


Sections 13(e) and 14(e) were added to the Act by 
the Williams Act amendments of 1968.% A primary 
purpose of the Williams Act was to extend existing 
federal regulation of contests for corporate control, 
which was generally limited to proxy contests, in 
order to protect investors in the context of tender 
offers. As originally proposed and adopted, 
Section 14(d) excepts issuer tender offers from the 
substantive and disclosure requirements contained 
therein.'' Section 13(e) of the Act, however, 
empowers the Commission to define manipulative, 
deceptive and fraudulent acts and practices with 
respect to issuers’ repurchases of their own 
securities, whether by tender offer or otherwise, and 
to adopt means reasonably designed to prevent such 
acts and practices.'“ The Section applies to any 





9P.L. No. 90-439, 82 Stat. 454 (July 29, 1968). 


10See Report of the Senate Committee on Banking 
and Currency to Accompany S. 510, 90th Cong., ist 
Sess., at 1-4 (1967) (‘Senate Report’’); Hearings on 
S.510 Before the Subcommittee on Securities of the 
Senate Comm. on Banking and Currency, 90th 


Cong., 1st Sess, at 115-16 (1967) (“Senate Hear- 
ings’) 


11 See Section 14(d) (8) (B). 


12Section 13(e) (1) states in pertinent part that: 


It shall be unlawful for an issuer which has a 
class of equity securities registered pursuant 
to Section 12 of this title, or which is a 
closed-end investment company registered 
under the Investment Company Act of 1940, 
to purchase any equity security issued by it if 
such purchase is in contravention of such 
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issuer which has a class of equity securities registered 
under Section 12 of the Act, or which is a closed-end 
investment company registered under the Investment 
Company Act of 1940. Such issuers may not make 
purchases of any of their equity securities in contra- 
vention of rules adopted by the Commission under 
Section 13(e). In addition, Section 14(e) broadly 
prohibits any person from engaging in any fraudulent, 
deceptive or manipulative act or practice in 
connection with any tender offer, and grants the 
Commission rulemaking authority, similar to its 
rulemaking authority under Section 13(e), to define 
and prescribe means reasonably designed to prevent 
such activity. 


Thus, although the legislative history of the Williams 
Act indicates that the Commission’s rulemaking 
authority under Section 13(e) is not unlimited, the 
Commission is not restricted to adopting exclusively 
disclosure requirements in connection with purchases 
by an issuer of its own securities. As the Commission 
stated in proposing Rule 13e-3 for comment: 


Neither the language Section 13(e)] nor its 
legislative history limits the rulemaking au- 
thority of the Commission to disclosure re- 
quirements. Consequently, in adopting rules 
for the protection of investors and in the 
public interest to prescribe means reasonably 





rules and regulations as the Commission, in 
the public interest or for the protection of in- 
vestors, may adopt (A) to define acts and 
practices which are fraudulent, deceptive, or 
manipulative, and (B) to prescribe means 
reasonably designed to prevent such acts 
and practices. 


13Section 14(e) states that: 


It shall be unlawful for any person to make 
any untrue statement of a material fact or 
omit to state any material fact necessary in 
order to make the statements made, in the 
light of the circumstances under which they 
are made, not misleading, or to engage in 
any fraudulent, deceptive, or manipulative 
acts or practices, in connection with any 
tender offer or request or invitation for 
tenders, or any solicitation of security holders 
in opposition to or in favor of any such offer, 
request, or invitation. The Commission shall, 
for the purposes of this subsection, by rules 
and regulations define, and prescribe means 
reasonably designed to prevent, such acts 
and practices as are fraudulent, deceptive or 
manipulative. 
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designed to prevent fraudulent, deceptive or 
manipulative acts or practices, Commission 
rulemaking under Section 13(e) may include 
substantive provisions as well as disclosure 
requirements. 


In response to the suggestion of one person who 
testified during the hearings on the Williams Act that 
issuers should be subject to Section 14(d),!5 the 
Commission emphasized that the concerns raised by 
issuer tender offers may vary from those raised by 
tender offers made by third parties in an attempt to 
gain control of the issuer.16 The Commission 
informed Congress that: 


[i]f the Commission is given rulemaking pow- 
er with respect to issuers’ purchases as 
provided in the bill, it could, and presumably 
would, provide separately for tender offers 
by issuers following the provisions of_[Sec- 
tion 14(d) ] to the extent appropriate. ! 


The Commission has determined that regulation of 
issuer tender offers under Rule 13e-4 is appropriate to 
ensure that issuer tender offers are conducted in a 
manner free of the deceptive, manipulative and 
fraudulent acts and practices set forth in paragraph 
(b) of the Rule. By providing a regulatory framework 





14Securities Exchange Act Release No. 34-14185 
(November 23, 1977), 42 FR 60090. 


15See letter dated March 24, 1967 to Senator Harri- 
son A. Williams, Jr., from Milton Cohen, Esq., re- 
printed in Senate Hearings, at 248. 


16 supplemental Memorandum of the Securities and 
Exchange Commission With Respect to Certain Com- 
ments of S.510, Senate Hearings at 202. In addition, 
during consideration of the Williams Act, the Com- 
mission submitted to Congress a draft of Rule 10b-10 
under the Act, which would have regulated mosts 
forms of issuer repurchases, including repurchases by 
means of tender offers. The draft rule, which was 
made a part of the record during the hearings on the 
Williams Act, was intended to indicate to Congress 
the manner in which the Commission might exercise 
its rulemaking authority under Section 13(e). The 
provisions of the draft rule relating to tender offers by 
issuers would have prohibited issuers from engaging 
in certain of the practices Congress was concerned 
with in the context of third party tender offers. 


171d, 





governing issuer tender offers, Rule 13e-4 responds 
to a major Congressional concern underlying the 
Williams Act to ensure that tender offers are 
conducted on appropriate terms and conditions in 
light of the special market and investment decision 
problems which attend such offers. 18 


lll. Coverage of the Rule 


A. Tender Offers by Persons in a Control 
Relationship with the Issuer 


As proposed, the Rule would have included within its 
scope tender offers for an issuer’s securitieis made by 
a person in a control relationship with the issuer by 
operation of Section 13(e)(2) of the Act.19 In 
response to the Commission’s request for comment 
on whether control persons should be exempted from 
some or all of the provisions of the Rule,~<Y most 
commentators suggested that such an exemption 
was appropriate inasmuch as tender offers by control 
persons currently are subject to Section 14(d) of the 
Act and the rules thereunder. 


The Commission has determined that additional 
regulation of such tender offers at this time by 
application of Rule 13e-4 is unnecessary. Accord- 
ingly, paragraph (g)(4) of the Rule cuca any 
tender offer already subject to Section 14(d). 


B. /ssuers Subject to the Reporting Requirements 
of Section 15|d] of the Act 


As proposed and adopted, the Rule applies to issuers 





18,5 discussed in the release proposing and adopting 
Rule 13e-3 under the Act [§240.13e-3], the Commis- 
sion believes that it would be appropriate to imply a 
private right of action under Section 13(e). See Secu- 
rities Exchange Act Release Nos. 34-14185 (Novem- 
ber 23, 1977), 41 FR 60099-60100; 34-16075 (August 
2, 1979), 44FR 46736. The Commission adheres to 
this view in the context of Rule 13e-4. 


19Section 13(e) (2) provides that purchases of an 
issuer's securities by persons in a control relationship 


with the issuer are deemed to be purchases by the 
issuer. 


20See 1977 Release, 42 FR at 63068. 


21 However, persons in a control relationship with any 
issuer covered by the Rule are subject to the restric- 
tions of Rule 13e-4(f) (6), which apply to purchases of 
securities for which the offer is made after the ter- 
mination of the offer. 


required to file periodic reports under Section 15(d) of 
the Act as well as to issuers with a class of equity 
securities registered under Section 12 of the Act and 
closed-end investment companies registered under 
the Investment Company Act of 1940.22 The 
Commission believes that tender offers by issuers 
subject to the requirements of Section 15(d) 
represent the same potential for abuse as other issuer 
tender offers covered by the Rule, and the 
commentators set forth no persuasive justification for 
excluding such issuers. 


C. Special Bids 


As noted in the 1977 Release, the requirements of the 
Rule will make virtually impossible an issuer's use of 
the ‘‘special bid’’ technique of acquiring its equity 
securities through the facilities of a national securities 
exchange.** The Commission has taken the position 
that a special bid constitutes a tender offer for 
purposes of Sections 14(d) and 14(e) of the Act,24 
and, asa practical matter, an issuer would not be 
able to comply, in the context of a special bid, with 
most of the requirements of the Rule, including those 
requirements which relate to the withdrawal rights of 


security holders and pro rata acceptance of tendered 
securities. 


IV. Summary of Rule 13e-4 
A. Rule 13e-4[a] 


Paragraph (a) of the Rule defines certain terms used 
throughout the Rule and Schedule. Although in most 
instances the meaning of those terms is relatively 
clear, the terms have been defined in order to 
minimize unnecessary interpretive questions. The 
meaning of those terms, however, may vary for 
purposes of other provisions of the federal securities 
laws. 





22Certain of the commentators questioned the Com- 
mission's authority to include issuers subject to Sec- 
tion 15(d) within the scope of the Rule. However, the 
Rule also has been adopted under Section 14(e), 
which gives the Commission rulemaking authority to 
regulate any tender offer. 


23.42 FR at 63068. 


24See Securities Exchange Act Release No. 8392 
(August 30, 1968), 33 FR 14109. 


25for example, a tender offer may be “publicly an- 
nounced or otherwise made known” to security 
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B. Rule 13e-4[b] 


As proposed, the Rule defined certain fraudulent, 
deceptive or manipulative acts or practices intended 
to be prevented by other specific requirements of the 
Rule. Certain commentators were unclear as to what 
requirements that section of the Rule was intended to 
impose, and whether those requirements were in 
addition to the obligations imposed by other 
provisions of the Rule. To obviate concern as to 
whether the Commission intended to introduce 
unfamiliar concepts of fraud, deceit and manipulation 
in this context, paragraph (b), as revised, defines 
fraudulent, deceptive or manipulative acts or 
practices in more general, traditional terms (as, for 
example in Rules 10b-5 and 13e-3 under the Act). 
Issuers and affiliates subject to the Rule are required 
to comply with this antifraud provision, as well as 
with the requirements set forth in paragraphs (c), (d), 
(e) and (f) of the Rule.26 


C. Filing Requirements 


Paragraph (c) of Rule 13e-4 imposes three filing 
obligations on the issuer or affiliate subject to the 
Rule. First, the person subject to the Rule must file 
with the Commission ten copies of Schedule 13E-4 
[17 CFR 8240.13E-101] prior to or as soon as 
practicable on the date of commencement of the 
issuer tender offer. Second, such person must 
report any material change in the information set 
forth in the Schedule by filing with the Commission 
ten copies of an amendment to the Schedule. Finally, 





holders, thereby triggering the restrictions of Rule 
10b-13, prior to the commencement date of the offer 
as defined by Rule 13e-4. Further, an issuer tender 
offer wil! be deemed to have terminated, for purposes 
of Rule 13e-4, at the time after which securities may 
not be tendered pursuant to the offer. In contrast, in 
the case of a tender offer for less than all securities of 
a class, Rule 10b-13 would continue to apply until the 
offeror announces a definitive acceptance rate with 
respect to securities tendered pursuant to the offer. 


261n this regard, of course, tender offers covered by 
Rule 13e-4 continue to be subject to other applicable 
provisions of the federal securities laws (e.g., Section 
10(b) and Rule 10b-5 thereunder and Section 1 4(e)). 


27The term “commencement” is defined in the Rule 
to mean the time the issuer tender offer is first pub- 
lished, sent or given to security holders. An issuer or 
affiliate subject to the Rule will be deemed to have 
published, sent or given the tender offer to security 
holders upon compliance with the dissemination 
requirements of Rule 13e-4(e). 
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the issuer or affiliate making the tender offer must 
report the results of the tender offer by filing with the 
Commission ten copies of a final amendment to the 
Schedule no later than ten business days after 
termination of the tender offer. 


D. Disclosure and Dissemination Requirements 


Rule 13e-4(d) sets forth specifically those terms of the 
tender offer which the issuer or affiliate is required to 
disclose to security holders in its offering materials. 
The offering materials must be disseminated to 
security holders pursuant to the requirements 
contained in paragraph (e) of the Rule. The issuer or 
affiliate will be deemed to have published, sent or 
given the tender offer to security holders upon com- 
pliance with the provisions relating to long-form 
publication, use of shareholder and other lists or 
summary publication.“° If any material change 
occurs in the information published, sent or given to 
security holders, the offeror is required by Rule 
13e-4(e)(2) to disseminate promptly disclosure of 
such change in a manner reasonably calculated to 
inform security holders. 


E. Manner of Making the Tender Offer 
1. Duration of the Tender Offer 


Rule 13e-4 (f)(1) requires that an issuer tender offer 
remain open for at least fifteen business days from 
the date of commencement of the offer.29 The 
Commission believes that the fifteen business days 
period will provide holders of the securities for which 
the offer is made with a reasonable opportunity to 
consider an issuer tender offer, and to make an 
informed investment decision with respect to the 
tender offer. 


2. Subjects of the Tender Offer and Consideration 


As proposed, the Rule would have required that, 
except in the case of odd lot tender offers, persons 
subject to the Rule must extend the tender offer to all 
holders of the class of securities for which the offer is 





28\f the tender offer is subject to Rule 13e-3, how- 
ever, summary publication is not permissible. See 
Rule 13e-3(e)-(f). 


29The Commission, in the near future, will publish for 
comment a proposed amendment to Rule 13e-4 
which would require that the issuer extend the period 
of the tender offer following the date that notice of a 
material change in the terms of the offer is dissem- 
inated to security holders. 





made. Several commentators suggested that, in a 
few limited contexts, an issuer may have valid 
business reasons for excluding certain security 
holders from its tender offer. The Commission has 
determined not to adopt the explicit requirement 
proposed at this time. The Commission has also 
determined not to adopt the provision of the Rule 
which, as proposed, would have required that issuers 
expressly offer the same consideration to all security 
holders to whom a tender offer subject to the Rule is 
made. However, in light of the Commission's 
continuing concerns with respect to tender offer 
practices generally, the Commission has directed the 
staff to consider in more detail, with a view toward 
the possibility of further rulemaking, the issues raised 
by an express requirement that all persons making 
tender offers must offer the same consideration to all 
holders of the security for which the tender offer is 
made. 


3. Withdrawal Rights 


The periods during which tendering security holders 
must be afforded the right to withdraw their 
securities under the Rule are set forth in paragraph 
(f)(2)31 and do not differ in length from the 
withdrawal rights of the Rule as proposed. Security 
holders have the right to withdraw tendered securities 
at any time until the expiration of at least ten 
business days after the time the tender offer is 
commenced. This period of time is designed to give 
security holders who tender their securities soon after 
commencement of the offer an opportunity to 
reconsider their investment decision, and to protect 
such holders from being pressured into accepting the 
tender offer prior to the time all material facts relating 
to the tender offer are fully disclosed and 
disseminated. 





30Pending further study, the Commission believes 
that existing interpretations of Rules 10b-6 and 
10b-13 under the Act [§240.10b-6, §240.10b-13] by 
the Division of Market Regulation will adequately pro- 
tect the public from abusive practices. 


31\n addition to publishing for comment an amend- 
ment to the Rule which would require that the issuer 
extend the duration of the tender offer under certain 
circumstances, the Commission also will publish for 
comment a proposed amendment to Rule 13e-4 
which would require that an issuer afford additional 
withdrawal rights following the date that the notice of 
a material change in the terms of the tender offer is 
disseminated to security holders. 


32See 1977 Release, 42 FR at 63067: Senate Report 
at 10. 


In the event tendered securities have not been 
accepted for payment by the issuer, security holders 
have the right to withdraw their securities at any time 
after forty business days from the time the offer has 
commenced. This requirement of the Rule is intended 
to assure that security holders do not have their 
shares “locked in’’ for an unreasonable period of 
time.’¥ In addition, if tendered securities have not 
been accepted for payment, security holders must be 
afforded the right to withdraw their securities during 
the seven business days following the date a 
Schedule 14D-1 is filed with the Commission relating 
to a competing tender offer by a subsequent bidd 
or such tender offer is otherwise commenced. 
These additional withdrawal rights are intended to 
permit security holders to respond to a competing 
tender offer. 


4. Pro Rata Acceptance 


The requirements of the Rule relating to pro rata 
acceptance of tendered securities have been adopted 
substantially as proposed. Paragraph (f)(3) of the 
Rule requires that where a greater number of 
securities is tendered than the issuer will accept 
within at least ten business days of an offer, or within 
at least ten business days after notice of an increase 
in consideration is disseminated to security holders, 
the issuer or affiliate making the tender offer shall 
accept all such securities on a pro rata basis. The pro 
rata acceptance requirements of the Rule are based 
on the policy underlying Section 14(d)(6) of the Act, 
which was designed to allow all security holders an 
opportunity to participate in the offer. 25>Moreover, as 
a means reasonably designed to prevent fraudulent or 
deceptive conduct, the pro rata acceptance 
requirements are intended to prevent an issuer from 
pressuring security holders, who might otherwise 
assume that all tendered securities will be accepted 
on a first come, first served basis, into making hasty, 
uninformed investment decisions. The ten day pro 
ration requirements are intended to establish 
minimum pro rata acceptance periods and do not 
address the acceptance procedure employed by an 





33/q, 


34The addition of the clause “or such tender offer is 
otherwise commenced” is designed to assure that 
withdrawal rights are afforded in the context of an 
issuer tender offer by an issuer required to file reports 
with the Commission under Section 15(d), since a 
competing offeror would not be required to file a 
Schedule 14D-1. 


35See Senate Report at 10. 
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offeror beyond those minimum periods. 36 


The Rule allows an offeror to permit security holders 
to tender their securities upon the condition that all, 
or a specified minimum number, or none of such 
securities be accepted. In recognition of the conflict 
between pro rationing and the elimination of odd lots, 
the Rule permits the offeror to accept odd lots in full 
‘prio to accepting other securities on a pro rata basis. 
Certain commentators questioned whether, in the 
context of an offer limited to odd lots, pro rata 
acceptance would be required. Accordingly, a clause 
has been added to the proviso expressly permitting 
acceptance by lot in such offers. 


5. Increase in Consideration and Payment for 
Securities 


Paragraph (f)(4) of the Rule requires that, if the issuer 
or affiliate subject to the Rule increases the 
consideration offered after the tender offer is 
commenced, the issuer or affiliate must pay the 
increased consideration to all security holders whose 
tendered securities are accepted for payment. This 
requirement is patterned after an analogous provision 
contained in Section 14(d)(7) of the Act. The 
so-called “‘best price’ provision was designed ‘‘to 
assure fair treatment of those persons who tender 
their shares at the beginning of the tender period, 
and to assure equality of treatment among all 
shareholders who tender their shares.’’37 The 
Commission believes that the principle embodied in 
Section 14(d)(7) should be equally applicable in the 
context of an issuer tender offer. In addition, as a 
means reasonably designed to prevent fraudulent or 
deceptive conduct, Rule 13e-4(f)(4) is intended to 
prevent an issuer from misleading security holders 
with respect to the price it is willing to pay for the 
securities which are the subject of the tender offer. . 


Paragraph (f)(5) of the Rule requires ‘that the person 
making the issuer tender offer must either pay the 
consideration offered, or return tendered securities, 
promptly after termination of the tender offer. 


6. Post-Tender Offer Restrictions 





36,5 proposed, the Rule expressly would have per- 
mitted the issuer to accept all securities tendered dur- 
ing the term of the tender offer on a pro rata basis. 
An incorrect inference may have been drawn that the 
Rule would prohibit pro rationing from some specified 
period beyond the first ten business days but short of 
the full term of the offer. The Rule has been modified 
to eliminate this ambiguity. 


37 See Senate Report at 10. 
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As proposed, the Rule would have prohibited, for the 
ten business days after termination of the offer, any 
purchases by the issuer of the securities which are 
the subject of the tender offer. This provision is 
essentially an antimanipulation restriciton. A tender 
offer tends to peg the market price of the security 
which is the subject of the tender offer at or near the 
offering price, and the purpose of the prohibition on 
post-offer purchasing activity is to prevent the issuer 
from supporting the market at that artificial price after 
termination of the tender offer. 


Certain commentators argued that this prohibition is 
unnecessary, since market conditions are not as 
unsettled following an isser tender offer as in the case 
of a third party tender offer. Those commentators 
also noted that, although Rule 10b-13 under the Act 
prohibits certain purchases of securities which are the 
subject of a tender offer, it does, unlike Rule 13e-4, 
except —_— made on behalf of certain employee 
plans. 3 The Commission continues to believe that 
this short ‘‘cooling-off’’ period constitutes a 
reasonable means to ensure that the market impact 
of the tender offer on the issuer's securities is 
dissipated by market activity unaffected by additional 
purchases by the issuer. 


As adopted, the Rule also prohibits, for the ten 
business days subsequent to the termination of the 
tender offer, purchases of securities of the same class 
and series as, or any “right to purchase,’"41 the 





38in light of this potential effect on the market of an 
issuer’s post-offer purchasing activity, the Commis- 
sion has adopted the Rule, among other provisions, 
under Section 9(a) (6) and 15(c) (1) of the Act. 


33The Commission does not believe that the short 
term of the ten-day prohibition presents any signifi- 
cant operational impediment to issuer purchases on 
behalf of employee plans, particularly in view of the 
potential for manipulative activity during that period. 


40As an alternative to the ten-day prohibition on pur- 
chases, the Commission solicited comment on 
whether it would be preferable to provide that any 
post-tender offer purchases by the issuer for forty 
business days be made at the highest price paid in 
the tender offer. The commentators generally pre- 
ferred the approach taken in the Rule, and the Com- 
mission believes that this approach is appropriate in 
the context of issuer tender offers. 


41The terms “same class and series’”’ and “‘right to 
purchase”’ as used in the Rule generally should be 
interpreted as those terms are used in the context of 
Rule 10b-6 under the Act [§240.10b-6]. 





securities which are the subject of the tender offer. 
Similarly, in the context of exchange offers, the Rule 
prohibits purchases by the issuer of any security 
in a control relationship with the issuer of any 
security being offered pursuant to the exchange 
offer, or any security of the same class and series as, 
or any right to purchase, any such security. Market 
activity in these securities may affect the market price 
for the security which is the subject of the tender 
offer, or the security offered pursuant to an exchange 
offer. Accordingly, issuer purchases of those classes 
of securities may tend to peg the price of the security 
which is the subject of the tender offer at or near the 
tender offer price or distort the market for the offered 
security in an exchange offer. 


Although Rule 13e-4 specifically excepts any tender 
offer subject to Section 14(d) of the Act, which 
includes tender offers by affiliates of most issuers 
covered by the Rule, the Commission believes that 
purchases of the securities covered by paragraph 
(f)(6) of the Rule by persons in a control relationship 
with the issuer during the ten day period following 
termination of the offer may have the same adverse 
market effects as purchases by the issuer. 
Accordingly, for purposes of paragraph (f)(6), post- 
offer purchases by control persons of the issuer shall 
be deemed to be purchases by the issuer. 


V. Disclosure Requirements— Schedule 13E-4 


Schedule 13E-4 has been adopted substantially as 
proposed. The substantive changes to the Schedule 
are discussed in this section. 


As proposed, General Instruction D required that the 
issuer or affiliate making the tender offer must 
promptly file a final amendment to the Schedule 
setting forth the results of the tender offer. The term 
“promptly,”” in the context of this instruction, has 
been clarified to mean within ten business days of 
termination of the offer. 


Item 1 of the Schedule as proposed would require 
disclosure of certain information regarding the issuer 
and the securities which are the subject of the tender 
offer. In response to comments, certain changes 
have been made. The text of Item 1(b) has been 
amended by requiring disclosure of the “‘amount of 


securities’ outstanding “‘as of the most recent 
practicable date,’”’ rather than the ‘‘number of shares 
outstanding of the class of securities being sought.” 
These changes were made because the Rule will 
apply to tender offers for equity securities other than 
“shares” of stock, and because compliance with this 
requirement would be unnecessarily burdensome if 
the disclosure of the amount of securities outstanding 
was required to be as of the date of the filing of the 
Schedule 13E-4. 


Item 4 of the Schedule requires disclosure of recent 
transactions in an issuer's securities by certain 
persons affiliated with the issuer. Several commen- 
tators suggested that, in light of the number of 
persons as to whom such information must be 
obtained, the two business day period provided in 
Instruction 2 of the Item would be inadequate for the 
gathering and filing of such information. 


Accordingly, the Commission has expanded this 
period to ten business days, which should be 
adequate to achieve the purpose of the provision, yet 
preserve the confidentiality of the tender offer. The 
Commission believes that the ten business day period 
obviates the need, suggested by certain commen- 
tators, to restrict the size of the class of persons with 
respect to whom such information must be filed. 
Finally, the Commission does not believe that the 
expanded period will preclude dissemination to 
security holders of any material information obtained 
and filed within such period prior to termination of 
the offer. 


As published for comment, Item 5 of the Schedule 
would have required the disclosure of any contract, 
arrangement, understanding or relationship between 
the issuer and any person with respect to any 
securities of the issuer. The Commission agrees with 
the commentators that the requirement is unneces- 
sarily broad, and, accordingly, Item 5 has been 
revised to provide for disclosure only of such 
contracts, arrangements, understandings or relation- 
ships which relate, directly or indirectly, to the tender 
offer. 


As published for comment, Schedule 13E-4 did not 
contain an item specifically requiring disclosure of 
material financial information concerning the issuer. 
In the case of a registered exchange offer, of course, 
the Commission’s registration forms under the 
Securities Act of 1933 require disclosure of a 
registrant’s financial operations and conditions. To 
make it clear that there is a corresponding disclosure 
requirement for cash tender offers, the Commission 
has added to Schedule 13E-4 a specific item which 
requires disclosure of certain financial information, if 
material. In addition the person making the issuer 
tender offer may be required under Item 7(b) to 
disclose, if material, pro forma data with respect to 
the effect of the tender offer on, for example, the 
issuer’s most recent balance sheet. 


V. Certain Findings, Operation of Rule Adopted, 
Effective Date 


As required by Section 23(a)(2) of the Act, the 
Commission has specifically considered the impact 
which Rule 13e-4 and Schedule 13E-4 as adopted 
herein will have on competition. The Commission 
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finds that compliance with the Rule by persons 
subject thereto will not impose any significant burden 
on competition. 


Rule 13e-4 and Schedule 13E-4 will become effective 
30 days after publication in the Federal Register. The 
Rule and Schedule are not applicable to tender offers 
which have commenced within the meaning of Rule 
13e-4(a)(4) prior to the effective date. 


TEXT OF ADOPTED RULE AND SCHEDULE 
The following actions are taken: 


17 CFR Part 240 is amended by adding 8240.13e-4 
and §240.13e-101 as follows: 


§240.13e-4 Tender offers by issuers. 
(a) Definitions. 


Unless the context otherwise requires, all terms used 
in this section and in schedule 13E-4 [8240.13E-101] 
shall have the same meaning as in the Act or else- 
where in the General Rules and Regulations there- 
under. In addition, the following definitions shall 
apply: 


(1) The term “‘issuer’’ means any issuer which has a 
class of equity security registered pursuant to section 
12 of the Act, or which is required to file periodic re- 
ports pursuant to section 15(d) of the Act, or which is 
a closed-end investment company registered under 
the Investment Company Act of 1940. 


(2) The term “issuer tender offer’’ refers to a tender 
offer for, or a request or invitation for tenders of, any 
class of equity security, made by the issuer of such 
class of equity security or by an. affiliate of such 
issuer. 

(3) The term “business day’’ means any day, other 
than Saturday, Sunday or a federal holiday, on which 
the principal office of the Commission at Washing- 
ton, D.C. is scheduled to be open for business. In 
computing any time period under this section, the 
date of commencement of the issuer tender offer 
shall be included. 


(4) The term “‘commencement” means the date an 
issuer tender offer is first published, sent or given to 
security holders. 


(5) The term “termination” means the date after 
which securities may not be tendered pursuant to an 
issuer tender offer. 
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(6) The term ‘‘security holders’’ means holders of 
record and beneficial owners of securities of the class 
of equity security which is the subject of an issuer 
tender offer. 


(7) The term ‘‘executive officer’’ means the presi- 
dent, secretary, treasurer, any vice president in 
charge of a principal business function (such as sales, 
administration or finance) or any other person who 
performs similar policy making functions for a corpo- 
ration. 


(8) The term ‘‘security position listing’’ means, with 
respect to the securities of any issuer held by a reg- 
istered clearing agency in the name of the clearing 
agency or its nominee, a list of those participants in 
the clearing agency on whose behalf the clearing 
agency holds the issuer’s securities and of the partici- 
pants’ respective positions in such securities as of a 
specified date. 


(b) (1) It shall be a fraudulent, deceptive or manipula- 
tive act or practice, in connection with an issuer 
tender offer, for an issuer or an affiliate of such 
issuer, in connection with an issuer tender offer: 


(i) to employ any device, scheme or artifice 
to defraud any person; 


(ii) to make any untrue statement of a mate- 
rial fact or to omit to state a ‘material fact 
necessary in order to make the statements 
made, in the light of the circumstances under 
which they were made, not misleading; or 


(iii) to engage in any act, practice or course 
of business which operates or would operate 
as a fraud or deceit upon any person. 


(2) As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or prac- 
tices in connection with any issuer tender offer, it 
shall be unlawful for an issuer or an affiliate of such 
issuer to make an issuer tender offer unless: 


(i) such issuer or affiliate complies with the 


requirements of paragraphs (c), (d), (e) and 
(f) of this section; and 


(ii) the issuer tender offer is not in violation 
of paragraph (b) (1) of this section. 


(c) Material required to be filed. 


The issuer or affiliate making the issuer tender offer 
shall, in accordance with the General Instructions to 





the Issuer Tender Offer Statement on Schedule 13E-4 
(§240.13E-101): 


(1) File with the Commission ten copies of such 
schedule, including all exhibits thereto, prior to or as 
soon as practicable on the date of commencement of 
the issuer tender offer; 


(2) Report any material change in the information set 
forth in such schedule by promptly filing with the 
Commission ten copies of an amendment on such 
schedule; 


(3) Report the results of the issuer tender offer by 
filing with the Commission no later than ten business 
days after the termination of the issuer tender offer 
ten copies of a final amendment to such schedule. 


(d) Disclosure of certain information. 


(1) The issuer or affiliate making the issuer tender 
offer shall publish, send or give to security holders in 
the manner prescribed in paragraph (e) (1) of this 
section a statement containing the following informa- 
tion: : 


(i) the scheduled termination date of the 
issuer tender offer and whether it may be ex- 
tended; 


(ii) the specified dates prior to which, and 
after which, persons who tender securities 
pursuant to the issuer tender offer may with- 
draw their securities pursuant to paragraph 
(f) (2) of this section; 


(iii) if the issuer tender offer is for less than 
all the securities of a class, the exact dates of 
the period during which securities will be ac- 
cepted on a pro rata basis pursuant to para- 
graph (f) (3) of this section and the manner in 
which securities will be accepted for payment 
and in which securities may be withdrawn; 
and 


(iv) the information required by Items 1 
through 8 of Schedule 13E-4 [§240.13e-101 ] 
or a fair and adequate summary thereof. 


provided, however, That if the issuer tender offer in- 
volves the registration of securities pursuant to the 
Securities Act of 1933 and the General Rules and 
Regulations promulgated thereunder, any prospectus 
relating to such securities shall include all of the infor- 
mation, not otherwise required to be included there- 
in, required by this paragraph. 


(2) If any material change occurs in the information 


previously disclosed to security holders, the issuer or 
affiliate shall disclose promptly such change in the 
manner prescribed by paragraph (e) (2) of this sec- 
tion. 


Instruction: 


A. Negative responses to any item of Schedule 13E-4 
need not be included in the statement published, sent 
or given to security holders. 


B. Although the financial information necessary to 
present a fair and adequate summary of Item 7 of 
Schedule 13E-4 may vary depending on the facts and 
circumstances involved, the following historical and 
pro forma summary financial information normally 
will be sufficient for purposes of paragraph (d) (1) (iv) 
of this section: 


(1) Summary financial information equivalent 
to that required by paragraph (e) of Guide 59 
of the Guides for Preparation and Filing of 
Registration Statements for (i) the two most 
recent fiscal years, and (ii) the latest year-to- 
date interim period and corresponding 
interim period of the preceding year; 


(2) Ratio of earnings to fixed charges for the 
same periods required by B(1) above; 


(3) Book value per share as of the most re- 
cent fiscal year end and as of the date of the 
latest interim balance sheet; and 


(4) If material, pro forma data for the sum- 
marized financial information described in 
B(1), (2) and (3) above, disclosing the effect 
of the tender offer, should be provided for 
the most recent fiscal year and latest year-to- 
date interim period. 


If the informaiton required by Item 7 is summarized, 
appropriate instructions should be included stating 
how more complete financial information can be ob- 
tained. 


(3) If an issuer or an affiliate publishes, sends or 
gives the issuer tender offer to security holders by 
means of a summary publication in the manner pre- 
scribed in paragraph (e) (1) (iii) of this section, the 
summary advertisement shall not contain a transmit- 
tal letter pursuant to which securities which are 
sought in the issuer tender offer may be tendered, 
and shall disclose only the following information: 


(i) the identity of the issuer or affiliate 
making the issuer tender offer; 
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(ii) the amount and class of securities being 
sought and the price being offered; 


(iii) the information required by paragraphs 
(d) (1) (i) - (iii) of this section; 


(iv). a statement of the purpose of the issuer 
tender offer; 


(v) appropriate instructions for security 
holders regarding how to obtain promptly, at 
the expense of the issuer or affiliate making 
the issuer tender offer, the statement re- 
quired by paragraph (d) (1) of this section; 
and 


(vi) a statement that the information con- 
tained in the statement required by para- 
graph (d) (1) of this section is incorporated 
by reference. 


(e) Dissemination of tender offers. 


(1) The issuer or affiliate making the issuer tender 
offer will be deemed to have published, sent or given 
the issuer tender offer to security holders if such 
issuer or affiliate complies fully with one or more of 
the following methods of dissemination. Depending 
on the facts and circumstances involved, and for pur- 
poses of paragraphs (e) (1) (i) and (e) (1) (iii) of this 
section, adequate publication of the issuer tender 
offer may require publication in a newspaper with a 
national circulation or may require only publication in 
@ newspaper with metropolitan or regional circulation 
or may require publication in a combination thereof. 


(i) Dissemination of cash issuer tender offers 
by long-form publication: 

By making adequate publication in a news- 
paper or newspapers, on the date of com- 
mencement of the issuer tender offer, of the 
statement required by paragraph (d) (1) of 
this section. 


(ii) Dissemination of any issuer tender offer 
by use of shareholder and other lists: 

(A) By mailing the statement required by 
paragraph (d) (1) of this section to each 
security holder whose name appears on the 
most recent shareholder list of the issuer; 


(B) By contacting each participant named on 
the most recent security position listing of 
any clearing agency within the possession or 
access of the issuer or affiliate making the 
tender offer, and making inquiry of each 
such participant as to the approximate num- 
ber of beneficial owners of the securities for 


78/SEC DOCKET 


which the issuer tender offer is made which 
are held by such participant; 


(C) By furnishing to each such participant a 
sufficient number of copies of the statement 
required by paragraph (d) (1) of this section 
for transmittal to the beneficial owners; and 


(D) By agreeing to reimburse promptly each 
such participant for reasonable expenses in- 
curred by it in forwarding such statement to 
the beneficial owners. 


(iii) Dissemination of certain cash 
tender offers by summary publication: 


issuer 


(A) If the issuer tender offer is not subject to 
Rule 13e-3(8240.13e-3), by making adequate 
publication in a newspaper or newspapers, 
on the date of commencement of the issuer 
tender offer, of a summary advertisement 
containing the information required by para- 
graph (d) (3) of this section; and 


(B) By mailing or otherwise furnishing 
promptly the statement required by para- 
graph (d) (1) of this section and a transmittal 
letter to any security holder who requests 
either a copy of such statement or a 
transmittal letter. 


(2) If a material change occurs in the information 
published, sent or given to security holders, the 
issuer or affiliate shall disseminate promptly disclo- 
sure of such change in a manner reasonably calcu- 
lated to inform security holder of such change. 


(f) Manner of making tender offer. 


(1) The issuer tender offer, unless withdrawn shall 
remain open until the expiration of at least fifteen 
business days from its commencement. 


(2) The issuer or affiliate making the issuer tender 
offer shall permit securities tendered pursuant to the 
issuer tender offer to be withdrawn 


(i) at any time until the expiration of ten 
business days from the commencement of 
the issuer tender offer; 


(ii) if not yet accepted for payment, at any 
time until the expiration of seven business 
days from the date another tender offer for 
securities of the same class is first published, 
sent or given to security holders, pursuant to 
Section 14(d) (1) of the Act or otherwise; 
and 





(iii) if not yet accepted for payment, after the 
expiration of forty business days from the 
commencement of the issuer tender offer. 


(3) The issuer of affiliate making the issuer tender 
offer shall accept tendered securities as nearly as 
practicable on a pro rata basis (disregarding fractions) 
according to the amount of securities tendered by 
each security holder if the amount of securities 
tendered within ten business days (or such longer 
period as may be specified) from the commencement 
of the issuer tender offer exceeds the amount of se- 
curities that will be accepted. The provisions of this 
paragraph shall also apply to securities tendered with- 
in ten business days (or such longer period as may be 
specified) from the date notice of an increase in the 
consideration offered to security holders, as de- 
scribed in paragraph (f) (4) of this section, is first 
published, sent or given to security holders; 


Provided, however, That this provision shall not pro- 
hibit the issuer or affiliate making the issuer tender 
offer from 


(i) accepting all securities tendered by 
persons who own, beneficially or of record, 
an aggregate of not more than a specified 
number which is less than one hundred 
shares of such security and who tender all 
their securities, before prorating securities 
tendered by others, or, in the case of a ten- 
der offer limited to such persons, accepting 
tendered securities by lot; or 


(ii) accepting by lot securities tendered by 
security holders who tender all securities held 
by them and who, when tendering their 
securities, elect to have either all or none ac- 
cepted, if the issuer or affiliate first accepts 
all securities tendered by security holders 
who do not so elect; 


(4) In the event the issuer or affiliate making the 
issuer tender increases the consideration offered after 
the issuer tender offer has commenced, such issuer 
or affiliate shall pay such increased consideration to 
all security holders whose tendered securities are 
accepted for payment by such issuer or affiliate. 


(5) The issuer or affiliate making the tender offer 
shall either pay the consideration offered, or return 
the tendered securities, promptly after the termina- 
tion or withdrawal of the tender offer. 


(6) Until the expiration of at least ten business days 
after the date of termination of the issuer tender of- 
fer, neither the issuer nor any affiliate shall make any 


purchases, otherwise than pursuant to the tender 
offer, of: 


(i) any security which is the subject of the 
issuer tender offer, or any security of the 
same class and series, or any right to pur- 
chase any such securities; and 


(ii) in the case of an issuer tender offer 
which is an exchange offer, any security 
being offered pursuant to such exchange 
offer, or any security of the same class and 
series, or any right to purchase any such 
security. 


(g) This section shall not apply to: 


(1) Calls or redemptions of any security in accord- 
ance with the terms and conditions of its governing 
instruments; 


(2) Offers to purchase securities evidenced by a scrip 
certificate, order form or similar document which rep- 
resents a fractional interest in a share of stock or 
similar security; 


(3) Offers to purchase securities pursuant to a statu- 
tory procedure for the purchase of dissenting security 
holders’ securities; 


(4) Any tender offer which is subject to section 14(d) 
of the Act; or 


(5) Any other transaction or transactions, if the Com- 
mission, upon written request or upon its own mo- 
tion, exempts such transaction or transactions, either 
unconditionally, or on specified terms and conditions, 
as not constituting a fraudulent, deceptive or mani- 
pulative act or practice comprehended within the pur- 
pose of this section. 


§240.13e-101 Schedule 13E-4. Tender offer statement 
pursuant to section 13(e) (1) of the Securities Ex- 
change Act of 1934 and §240.13e-4 thereunder. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 
Issuer Tender Offer Statement 
(Pursuant to Section 13(e) (1) of the 
Securities Exchange Act of 1934) 


(Amendment No. 








(Name of Issuer) 
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(Name of Person(s) Filing Statement) 





(Title of Class of Securities) 





CUSIP Number of Class of Securities) 





(Name, Address and Telephone Number of Person 
Authorized to Receive Notices and Communications 
on Behalf of the Person(s) Filing Statement) 





(Date Tender Offer First Published, 
Sent or Given to Security Holders) 


Instruction. Ten Copies of this statement, including 
all exhibits, shall be filed with the Commission. 


General Instructions. A. The item numbers and cap- 
tions of the items shall be included but the text of the 
items is to be omitted. The answers to the items shall 
be so prepared as to indicate clearly the coverage of 
the items without referring to the text of the items. 
Answer every item. If an item is inapplicable or the 
answer is in the negative so state. 


B. Information contained in exhibits to the statement 
or in a filing by the issuer may be incorporated by ref- 
erence in answer or partial answer to any item or sub- 
item of the statement unless it would render such 
answer incomplete, unclear or confusing. Matter in- 
corporated by reference shall be clearly identified in 
the reference by page, paragraph, caption or other- 
wise. An express statement that the specified matter 
is incorporated by reference shall be made at the par- 
ticular place in the statement where the information is 
required. A copy of any information or a copy of the 
pertinent pages of a document containing such infor- 
mation which is incorporated by reference shall be 
submitted with this statement as an exhibit and shall 
be deemed to be filed with the Commission for all 
purposes of the Act. 


C. If the statement is filed by a general or limited 
partnership, syndicate or other group, the informa- 
tion called for by Items 2-5, inclusive, shall be given 
with respect to (i) each partner of such general part- 
nership; (ii) each partner who is denominated as a 
general partner or who functions as a general partner 
of such such limited partnership; (iii) each member of 
such syndicate or group; and (iv) each person con- 
trolling such partner or member. If the statement is 
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filed by a corporation, or if a person referred to in (i), 
(ii), (iii) or (iv) of this Instruction is a corporation, the 
information called for by Items 2-5, inclusive, shall be 
given with respect to (a) each executive officer and 
director of such corporation; (b) each person con- 
trolling such corporation; and (c) each executive offi- 
cer and director of any corporation ultimately in con- 
trol of, such corporation. 


(D) Upon termination of the tender offer, the person 
filing this statement shall promptly, but in no event 
later than ten business days after the termination of 
the tender offer, file a final amendment to Schedule 
13E-4 (§240.13E-100) disclosing all material changes 
in the information set forth in such statement and 
stating that the tender offer has terminated, the date 
of such termination and the results of such tender 
offer. 


E. Amendments disclosing a material change in the 
information set forth in this statement may omit in- 
formation previously disclosed in this statement. 


ITEM 1. Security and /ssuer. 


(a) State the name of the issuer and the address of 
its principal executive office; 


(b) State the exact title and the amount of securities 
outstanding of the class of security being sought as 
of the most recent practicable date; the exact amount 
of such securities being sought and the consideration 
being offered therefor; whether any such securities 
are to be purchased from any officer, director or affil- 
iate of the issuer, and the details of each such trans- 
action; and 


(c) Identify the principal market in which such securi- 
ties are being traded and, if the principal market is an 
exchange, state the high and low sales prices for 
such securities as reported in the consolidated trans- 
action reporting system or, if not so reported, on 
such principal exchange for each quarterly period 
during the past two years. If the principal market is 
not an exchange, state the range of high and low bid 
quotations for each quarterly period during the past 
two years, the source of such quotations, and if there 
is currently no established trading market for such 
securities (excluding limited or sporadic) furnish a 
statement to that effect. 


(d) State the name and address of the person filing 
this statement, if other than the issuer, and the 
nature of the affiliation between such person and the 
issuer. 


ITEM 2. Source and Amount of Funds or Other Con- 
sideration. 





(a) State the source and total amount of funds or 
other consideration for the purchase of the maximum 
amount of securities for which the tender offer is 
being made. 


(b) If all or any part of such funds or other considera- 
tion is, or is expected to be borrowed, directly or in- 
directly, for the purpose of the tender offer: 


(1) Provide a summary of each such loan agreement 
or arrangement containing the identity of the parties, 
the term, the collateral, the stated and effective 
interest rates, and other material terms or conditions 
relative to such loan agreement; and 


(2) Briefly describe any plans or arrangements to fi- 
nance or repay such borrowings, or if no such plans 
or arrangements have been made, make a statement 
to that effect. 


ITEM 3. Purpose of the Tender Offer and Plans or 
Proposals of the Issuer or Affiliate. 


State the purpose or purposes of the tender offer, 
and whether the securities are to be retired, held in 
the treasury of the issuer, or otherwise disposed of, 
indicating such disposition, and any plans or pro- 
posals which relate to or would result in: 


(a) The acquisition by any person of additional secu- 
rities of the issuer, or the disposition of securities of 
the issuer; 


(b) An extraordinary corporate transaction, such as a 
merger, reorganization or liquidation, involving the 
issuer or any of its subsidiaries; 


(c) A sale or transfer of a material amount of assets 
of the issuer or any of its subsidiaries; 


(d) Any change in the present board of directors or 
management of the issuer including, but not limited 
to, any plans or proposals to change the number or 
the term of directors, to fill any existing vacancy on 
the board or to change any material term of the 
employment contract of any executive officer; 


(e) any material change in the present dividend rate or 
policy, or indebtedness or capitalization of the issuer; 


(f) Any other material change in the issuer’s corpo- 
rate structure or business, including, if the issuer is a 
registered closed-end investment company, any plans 
or proposals to make any changes in its investment 
policy for which a vote would be required by Section 
13 of the Investment Company Act of 1940; 


(g) Changes in the issuer’s charter, bylaws or instru- 


ments corresponding thereto or other actions which 
may impede the acquisition of control of the issuer by 
any person; 


(h) Causing a class of equity security of the issuer to 
be delisted from a national securities exchange or to 
cease to be authorized to be quoted in an inter-dealer 
quotation system of a registered national securities 
association; 


(i) A class of equity security of the issuer becoming 
eligible for termination of registration pursuant to 
Section 12(g) (4) of the Act; or 


(j) The suspension of the issuer’s obligation to file 
reports pursuant to Section 15(d) of the Act. 


ITEM 4. /nterest in Securities of the Issuer. 


Describe any transaction in the class of subject secu- 
rity that was effected during the past 40 business 
days by the issuer or the person filing this statement, 
by any person referred to in Instruction C of this 
schedule or by any associate or subsidiary of any 
such person, including any executive officer or direc- 
tor of any such subsidiary. 


Instructions. 1. The description of a transaction re- 
quired by this Item shall include, but not necessarily 
be limited to: (1) the identity of the person covered 
by this Item who effected the transaction; (2) the 
date of the transaction; (3) the amount of securities 
involved; (4) the price per security; and (5) where and 
how the transaction was effected. 


2. If the information required by this Item is available 
to the person filing this statement at the time this 
statement is initially filed with the Commission, the 
information should be included in the initial filing. 
However, if the information is not available to such 
person at the time of such initial filing, it shall be filed 
with the Commission promptly but in no event later 
than ten business days after such date of the filing 
and, if material, should be disclosed to secutiry 
holders of the issuer in a manner reasonably calcu- 
lated to inform security holders. 


ITEM 5. Contracts, Arrangements, Understandings 
or Relationships With Respect to the 
Issuer’s Securities. 


Describe any contract, arrangement, understanding 
or relationship relating, directly or indirectly, to the 
tender offer (whether or not legally enforceable) be- 
tween the person filing this statement (including any 
person enumerated in Instruction C of this schedule) 
and any person with respect to any securities of the 
issuer (including, but not limited to, any contract, 
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arrangement, understanding or relationship concern- 
ing the transfer or the voting of any such securities, 
joint ventures, loan or option arrangements, puts or 
calls, guaranties of loans, guaranties against loss, or 
the giving or withholding of proxies, consents or 
authorizations) naming the persons with whom such 
contracts, arrangements, understandings or relation- 
ships have been entered into and giving the material 
provisions thereof. Include such information for any 
of such securities that are pledged or otherwise sub- 
ject to a contingency, the occurrence of which would 
give another person the power to direct the voting or 
disposition of such securities, except that disclosure 
of standard default and similar provisions contained 
in loan agreements need not be included. 


ITEM 6. Persons Retained, Employed or to be Com- 
pensated. 


Identify all persons and classes of persons employed, 
retained or to be compensated by the person filing 
this statement, or by any person on behalf of the per- 
son filing this statement, to make solicitations or 
recommendations in connection with the tender 
offer, and provide a summary of the material terms of 
such employment, retainer or arrangement for com- 
pensation. 


ITEM 7. Financial Information. 


(a) If Material, furnish the following financial data of 
the issuer: 


(1) Audited financial statements for the two fiscal 
years required to be filed with the issuer’s most 
recent annual report under Section 13 and 15(d) of 
the Act; 


(2) Unaudited balance sheets and comparative year- 
to-date income statements and statements of 
changes in financial position and related earnings per 
share amounts required to be included in the issuer’s 
most recent qarterly report filed pursuant to the Act; 


(3) Ratio of earnings to fixed charges for the two 
most recent fiscal years and the interim periods pro- 
vided under Item 7(a) (2); and 


(4) Book value per share as of the most recent fiscal 
year end and as of the date of the latest interim bal- 
ance sheet provided under Item 7(a) (2). 


(b) If material, provide pro forma data disclosing the 
effect of the tender offer on: 


(1) The issuer’s balance sheet as of the most recent 
fiscal year end and the latest interim balance sheet 
provided under Item 7(a) (2); 
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(2) The issuer’s statement of income, earnings per 
share amounts, and ratio of earnings to fixed charges 
for the most recent fiscal year and the latest interim 
period provided under Item 7(a) (2); and 


(3) The issuer’s book value per share as of the most 
recent fiscal year end and as of the latest interim bal- 
ance sheet date provided under Item 7(a) (2). 


ITEM 8. Additional information. 


If material to a decision by a security holder whether 
to sell, tender or hold securities being sought in the 
tender offer, furnish information including, but not 
limited to, the following: 


(a) Any present or proposed contracts, arrange- 
ments, understandings or relationships between the 
issuer and its executive officers, directors or affiliates 
(other than any contract, arrangement or understand- 
ing required to be disclosed pursuant to Item 5 of this 
schedule); 


(b) Any applicable regulatory requirements which 
must be compiled with or approvals which must be 
obtained in connection with the tender offer; 


(c) The applicability of the margin requirements of 
Section 7 of the Act and the regulation promulgated 
thereunder; 


(d) Any material pending legal proceedings relating 
to the tender offer, including the name and location 
of the court or agency in which the proceedings are 
pending, the date instituted, the principal parties 
thereto and a brief summary of the proceedings and 
the relief sought; and 


Instruction. In connection with sub-item (d), a copy 
of any document relating to a major development 
(such as pleadings, an answer, complaint, temporary 
restraining order, injunction, opinion, judgment or 
order) in a material pending legal proceeding should 
be furnished promptly to the Commission on a sup- 
plemental basis. 


(e) Such additional material information, if any, as 
may be necessary to make the required statements, 


in light of the circumstances under which they are 
made, not materially misleading. 


ITEM 9. Material to be filed as exhibits. 


Furnish a copy of: 


(a) Tender offer material which is published, sent or 
given to security holders by or on behalf of the per- 





son filing this statement in connection with the ten- 
der offer; 


(b) Any loan agreement referred to in Item 2 of this 
schedule. 


(c) Any document setting forthe the terms of any 
contract, arrangements, understandings or relation- 
ships referred to in Items 5 or 8(a) of this Schedule; 


(d) Any written opinion prepared by legal counsel at 
the request of the person filing this statement and 
communicated to such person pertaining to the tax 
consequences of the tender offer; 


(e) In an exchange offer where securities of the 
issuer have been or are to be registered under the Se- 
curities Act of 1933, any prospectus filed with the 
Commission in connection with the registration state- 
ment; and 


(f) If any oral solicitation of security holders is to be 
made by or on behalf of the person filing this state- 
ment, any written instruction, form or other material 
which is furnished to the persons making the actual 
oral solicitation for their use, directly or indirectly, in 
connection with the tender offer. 


SIGNATURE 
After due inquiry and to the best of my knowledge 


and belief, | certify that the information set forth in 
this statement is true, complete and correct. 








(Date) (Signature) 





(Name and title) 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his author- 
ized representative. If the statement is signed on be- 
half of a person by his authorized representative 
(other than an executive officer or general partner of 
the person filing this statement) evidence of the rep- 
resentative’s authority to sign on behalf of such 
person shall be filed with the statement. The name 
and any title of each person who signs the statement 
shall be typed or printed beneath his signature. 


AUTHORITY 


The Commission hereby adopts Rule 13e-4 and 
Schedule 13E-4 pursuant to Sections 3(b), 9(a) (6), 
10(b), 13(e), 14(e), 15(c) (1) and 23(a) of the Securi- 
ties Exchange Act of 1934. 


[Secs. 3(b), 9(a) (6), 10(b), 13(e), 14(e), 15(c) (1), 
23(a), 48 Stat. 882, 889, 891, 894, 895, 901, Sec. 8, 
49 Stat. 1379, Sec. 5, 78 Stat. 569, 570, Secs. 2, 3, 
82 Stat. 454, 455, Secs. 1, 2, 3-5, 84 Stat. 1497, Secs. 
3, 18, 89 Stat. 97, 155 (15 U.S.C. 78c(b), 78ila), 
78j(b), 78m(e), 78n(e), 780(c), 78wia) ).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16089/ August 10, 1979 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING 
BOARD 

Suite 507 

1150 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


(SR-MSRB-79-7) 


ORDER APPROVING PROPOSED RULE CHANGE 


On June 6, 1979, the Municipal Securities Rulemak- 
ing Board (the ““MSRB”) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “‘Act’’), and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change would amend MSRB rule G-3 to specify that 
any person who is required to serve an apprenticeship 
period under MSRB rule G-3 may engage in the limit- 
ed activities of an apprentice without passing the 
examination required by that rule and to limit the 
maximum apprenticeship period to 180 days. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 15937 (June 19, 
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1979) ) and by publication in the Federal Register (44 
FR 39675 (1979) ). No comments were received by 
the Commission with respect to the proposed rule 
change. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB and, in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16090/ August 10, 1979 


In the Matter of 


STOCK CLEARING CORPORATION OF 
PHILADELPHIA (“SCCP”) 


(SR-SCCP-79-5) 


ORDER APPROVING PROPOSED RULE CHANGE 


On April 16, 1979, SCCP filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’’) and Rule 19b-4 thereunder, copies of a pro- 
posed rule change amending the period of time the 
Board of Directors must wait before taking discipli- 
nary action against SCCP members delinquent in 
paying dues, fees, fines or other SCCP charges. The 
time period has been shortened from 90 days to 30 
days. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
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given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-15834, May 18, 
1979 and by publication in the Federal Register (44 FR 
30799, May 29, 1979). No written comments were re- 
ceived by the Commission. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to clear- 
ing agencies, and in particular, the requirements of 
Section 17A of the Act. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16091/August 10, 1979 


In the Matter of 


ATLANTIC PEPSI-COLA BOTTLING COMPANY, 
INC. 


File No. 81-526 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Sep 4, 1979 to 
request a hearing on an application by Atlantic Pepsi- 
Cola Bottling Company, Inc. (the “Applicant’’) pursu- 
ant to Section 12(h) of the Securities Exchange Act 
of 1934, as amended (the ‘’1934 Act’’), for an order 
exempting the Applicant from the provisions of Sec- 
tions 13 and 15(d) of the 1934 Act. 


On March 29, 1979, Atlantic Pepsi-Cola Bottling Com- 
pany, Inc. was merged with a wholly owned sub- 





sidiary of Liggett Soft Drink Company, Inc. Liggett 
Soft Drink Company, Inc. acquired all the issued and 
outstanding shares of the Applicant and as a result 
there is no trading in the securities of the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16092/ August 10, 1979 


In the Matter of 


COTT CORPORATION 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Sep 4 1979 to 
request a hearing on an application by Cott Corpora- 
tion (‘Applicant’), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an order 
exempting Applicant from filing periodic reports pur- 
suant to Sections 13 and 15(d) of that Act, other than 
reports of disbursements on Forms 8-K and 10-K. On 
December 12, 1978, shareholders of the Applicant 
approved a Plan of Dissolution and Complete Liqui- 
dation of the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16093/ August 10, 1979 


Administrative Proceeding File No. 3-5789 


in the Matter of 


TIFFANY & CO. 


File No. 81-531 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Sep 4 1979 to 
request a hearing on an application by Tiffany & Co. 
(“Applicant”), pursuant to Section 12(h) of the Secu- 
rities Exchange Act of 1934, for an order exempting 
Applicant from the provisions of Sections 13 and 
15(d) of that Act. 


The Applicant, which became a wholly-owned sub- 
sidiary of Avon Products, Inc. on April 25, 1979, no 
longer has any publicly held securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16094/August 10, 1979 


In the Matter of 

MCI LIQUIDATING COMPANY, INC. 

File No. 81-492 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Sep 4, 1979 to 
request a hearing on an application by MCI Liqui- 
dating Company, Inc. (formerly Metridata Computer, 
Inc.) (the ‘“Applicant’’) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the ‘’1934 Act’’), for an order exempting the Appli- 
cant from the provisions of Sections 13 and 15(d) of 
the 1934 Act. 


As of February 2, 1979 all of its assets were sold, no 
public trading in its securities has taken place and 
since that date the proceeds from the sale of its 
assets has been distributed to shareholders, except- 
ing monies retained to discharge contingencies or 
other claims. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16095/August 10, 1979 


Administrative Proceeding File No. 3-5769 
In the Matter of 


DAIRY QUEEN STORES, INC. LIQUIDATING 
TRUST 


Application pursuant to Section 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Sep 4, 1979 to 
request a hearing on an application by Dairy Queen 
Stores, Inc. Liquidating Trust (the ‘‘Applicant’’) pur- 
suant to Section 12(h) of the Securities Exchange Act 
of 1934, as amended (the 1934 Act’’), for an order 
exempting Applicant from certain provisions of Sec- 
tions 13 and 15(d) of the 1934 Act. 


On February 1, 1979, the principal assets of Dairy 
Queen Stores, Inc. were transferred to the Applicant. 
There is no trading market for Applicant's certificates 
of beneficial interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16096/August 10, 1979 


In the Matter of 


WESTERN PUBLISHING COMPANY, INC. 


File No. 81-555 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until September 4, 
1979 to request a hearing on an application by 
Western Publishing Company, Inc., (the ‘‘Applicant’’) 
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pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the ‘’1934 Act’’), for an 
order exempting the Applicant from the provision of 
Sections 13 and 15(d) of the 1934 Act. 


On June 15, 1979, the Applicant into Mattel, Inc. and 
no longer has any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16097/August 10, 1979 


In the Matter of 


MBPXL CORPORATION 


NOTICE REGARDING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
a notice giving interested persons until September 4, 
1979 to request a hearing on an application by 
MBPXL Corporation (the ‘‘Applicant’’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act’’), for an order exempting 
the Applicant from the provisions of Section 15(d) of 
the 1934 Act. 


On March 1, 1979, the Applicant became a wholly 
owned subsidiary of Cargill, Incorporated and there is 
no trading in Applicant's securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16098/August 10, 1979 


In the Matter of 


KEARNEY AND TRECKER CORPORATION 





File No. 81-563 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until September 4, 
1979 to request a hearing on an application by 
Kearney and Trecker Corporation (the ‘‘Applicant’’) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended, for an order exempting the 
Applicant from the reporting requirements of 
Sections 13 and 15(d) of that Act. 


On February 9, 1979, the Applicant was merged with 
and became a wholly-owned subsidiary of Cross & 
Trecker Corporation. Each share of the Applicant's 
common stock was exchanged for one share of Cross 
& Trecker Corporation. As a result of the merger, 
Cross & Trecker Corporation is the sole stockholder 
of the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16099/ August 10, 1979 


In the Matter of 


WASHINGTON STEEL CORPORATION 


File No. 81-556 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until September 4, 
1979 to request a hearing on an application by 
Washington Steel Corporation (‘‘Applicant’’), pur- 
suant to Section 12(h) of the Securities Exchange Act 
of 1934, for an order exempting Applicant from the 
provisions of Section 13 and 15(d) of that Act. 


As the result of a merger, Applicant has become a 
wholly-owned subsidiary of Blount, Inc., and no 
longer has any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16100/August 10, 1979 


Administrative Proceeding File No. 3-5776 


In the Matter of 


MEMPHIS TRUST COMPANY 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until September 4, 
1979 to request a hearing on an application by 
Memphis Trust Company (‘‘Applicant’’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting Applicant from the provisions 
of Section 15(d) of that Act. 


On April 10, 1979, Applicant’s stockholders approved 
a Plan of Recapitalization in the form of a one-for-500 
reverse stock split. As a result of the plan, Applicant 
now has only 168 stockholders. 


The application states that Applicant will furnish to its 
stockholders annually audited financial statements 
and quarterly unaudited financial summaries. In 
addition, Applicant as a bank-holding company 
regulated by the Federal Reserve Board, whose 
principal subsidiary is a commercial bank regulated by 
federal and state banking authorities, is required by 
such banking laws to make certain financial and other 
information available to stockholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16101/August 13, 1979 


Administrative Proceeding File No. 3-5496 
In the Matter of 
PAUL KENDRICK & CO., INC. 


(File No. 8-16684) 
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PAUL F. KENDRICK 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings under the Securities Exchange 
Act of 1934 (‘Exchange Act”),! Paul Kendrick & 
Co., Inc. (“Registrant”), a registered broker-dealer 
[File No. 8-16684], and Paul F. Kendrick 
(““Kendrick’’), have, without admitting or denying the 
allegations in the Order for Proceedings, submitted 
an Offer of Settlement which the Commission has 
determined to accept. 


On the basis of the Order for Proceedings and said 
Offer of Settlement, it is found that during the period 
from March, 1976 through on or about April 20, 1978 
respondents Registrant and Kendrick willfully violated 
and willfully aided and abetted violations of Sections 
7(c), 7(f), 10(b), 15(c)(I), 15(c)(3), and 17(a) and the 
Exchange Act and Rules 10b-5, 15c3-1, 15c3-3, 
17a-3, 17a-5, and 17a-11 and Regulations T and X 
promulgated thereunder as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT IS ORDERED that effective at the 
opening of business on the second Monday after the 
date of this Order: 


1. The registration of Paul Kendrick & Co., 
Inc., as a securities broker-dealer pursuant to 
Section 15(b) of the Exchange Act is 
revoked; 


2. Respondent Paul F. Kendrick is barred 
from association with any _ broker-dealer, 
investment adviser and/or investment com- 
pany; provided however, that at the end of 
five years, respondent Paul F. Kendrick may 
apply to the Commission to become associ- 
ated with a broker-dealer, investment adviser 
and/or investment company in a non- 
proprietary, non-supervisory capacity upon a 
showing of proper supervision. 





ln the Matter of Paul Kendrick & Co., Inc., et al., 
instituted July 5, 1978. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16102/August 13, 1979 


Administrative Proceeding File No. 3-5801 


In the Matter of 


DAVID A* NOYES & COMPANY 


(File No. 8-22752) 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to David A. 
Noyes and Company (Noyes) pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (Exchange Act) to determine whether Noyes 
violated Sections 15(c)(3) and 17(a) of the Exchange 
Act and Rules 15c3-3, 17a-3, 17a-5, 17a-11 and 
17a-13 promulgated thereunder. In anticipation of this 
administrative proceeding, Noyes has submitted an 
Offer of Settlement which the Commission has deter- 
mined to accept. Under the terms of its offer, Noyes, 
solely for the purpose of settling and terminating the 
matter and without admitting or denying the allega- 
tions and findings contained herein, consents to the 
findings and order of the Commission imposing the 
remedial sanctions set forth below. 


Accordingly, IT IS ORDERED that such proceedings 
pursuant to Sections 15(b) and 19(h) of the Exchange 
Act be, and they hereby are, instituted. 





records all unresolved differences in its 
security count difference account within 
seven business days after the date of the 
On the basis of the Order for Proceedings as to quarterly security examination, count and 
Noyes and its Offer of Settlement, the Commission verification. 
makes the following findings: 


A. Noyes is a member of the New York 
Stock Exchange and has been registered as a 
broker-dealer pursuant to Section 15(b) of 
the Exchange Act since April 15, 1947. Noyes 
principal place of business is at 208 South 
LaSalle Street, Chicago, Illinois. 


B. During the period from in or about 
October 1978 to at least in or about January 
1979, Noyes wilfully violated Section 15(c)(3) 
of the Exchange Act and Rule 15c3-3 
promulgated thereunder in that Noyes failed 
to adequately maintain the physical posses- 
sion or control of all fully-paid and excess 
margin securities carried for the accounts of 
its customers, due to inadequate or 
inaccurate records of ownership and location 
of such securities. 


C. During the period from in or about 
October 1978 to at least in or about January 
1979, Noyes wilfully violated Section 17(a) of 
the Exchange Act and Rule 17a-3 promul- 
gated thereunder in that it failed to 
accurately make and keep current its general 
ledger, security position record, security 
difference account, customer ledger ac- 
counts, omnibus account, computation of 
net capital, detail fail records, trial balance, 
dividend records and excess/deficit records. 
During the same period, Noyes wilfully 
violated Section 17(a) of the Exchange Act 
and Rule 17a-11 promulgated thereunder in 
that it failed to immediately give the 
Commission telegraphic notice of its failure 
to keep the above records current and failed 
to file with the Commission within 48 hours 
of the telegraphic notice a report stating 
what steps have been and are being taken to 
correct the situation. 


D. From on or about October 12, 1978 to 
on or about November 20, 1978, and from on 
or about January 12, 1979 to at least on or 
about January 22, 1979, Noyes wilfully 
violated Section 17(a) of the Exchange Act 
and Rule 17a-13 promulgated thereunder in 
that Noyes failed to record on its books and 


E. During the period from in or about 
October 1978 to at least in or about January 
1979, Noyes wilfully violated Section 17(a)(1) 
of the Exchange Act and Rule 17a-5 promul- 
gated thereunder in that Noyes filed a Part | 
of Form X-17A-5 report which was inade- 
quate and inaccurate and was filed four days 
late and filed its annual report for its fiscal 
year ending September 30, 1978 twenty- 
seven days late. During the same period, 
Noyes wilfully violated Section 17(a) of the 
Exchange Act and Rule 17a-11 promulgated 
thereunder by failing to file a Part Il to its 
Form X-17A-5 reports. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT IS ORDERED that: 


A. Noyes is censured. 


B. Effective as of the second Monday 
following the entry date of this Order, Noyes 
is suspended from soliciting new customer 
securities accounts for a period of 21 days. 


IT 1S FURTHER ORDERED that Noyes comply with 
its undertaking as set out below: 


A. Definite supervisory and day-to-day 
responsibilities for the proper, accurate and 
timely reconciliation of the omnibus and 
correspondent accounts (for securities) will 
hereafter be maintained. 


B. Adequately and sufficiently trained or 
experienced personnel shall maintain current 
and accurate records with respect to the 
securities position record and the excess/ 
deficit list so as to assure compliance with 
the customer protection requirements of Rule 
15c3-3 in respect to the possession and 
control of customer securities and the - 
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maintenance of current and accurate records 
of such possession and control. 


C. Adequate written procedures for obtain- 
ing and maintaining physical possession and 
control of all customer fully-paid and excess 
margin securities and for the maintenance of 
adequate records of such possession and 
control shall be submitted to the staff of the 
Commission and followed by Noyes to 
provide assurance of compliance with the 
customer protection requirements of Rule 
15c3-3. 


D. As of the first business day after the 
sixtieth day following the effective date of 
the Commission's final Order in this matter, 
Noyes shall cause an examination and review 
of its omnibus and correspondent accounts 
(for securities), securities position record and 
excess/deficit list (with box count) to be 
made by independent certified public 
accountants for the purposes of determining 
and preparing a written report and opinion as 
to whether undertakings (A), (B) and (C) 
have been complied with during such sixty 
days and the extent of any failure of such 
compliance. Such report shall be supplied to 
the staff of the Chicago Regional Office of 
the Commission no later than the first 
business day after the thirtieth day following 
the close of the period covered by such 
report. The staff of the Chicago Regional 
Office of the Commission and Noyes may, by 
mutual agreement, reasonably shorten or 
lengthen the above sixty-day period. 


E. The petition for review filed by Noyes 
pursuant to 17 CFR 201.26(c) and requested 
by its telegraphic notice to the Chicago 
Regional Office, dated December 15, 1978, 
seeking review of the denial of its request for 
an extension of time to file its audited finan- 
cial statements shall be deemed withdrawn 
as of the entry of the Commission’s final 
Order in this matter. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16103/August 13, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 694/August 13, 1979 


Administrative Proceeding File No. 3-5637 
In the Matter of 
DELMAR W. MEADE 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this adminstrative proceeding ordered pursuant to 
the Securities Exchange Act of 1934 (Exchange ong 
and the Investment Advisers Act of 1940, 
Respondent Delmar W. Meade (Meade), formerly a 
registered representative of E. F. Hutton & Company, 
Inc.'s Fort Worth, Texas retail sales office, has 
submitted an Offer of Settlement which the Commis- 
sion has determined to accept. Solely for the purpose 
of settling these proceedings and without admitting 
or denying the allegations contained in the Order for 
Proceedings, Meade has consented to the findings 
and sanction set forth below. 


On the basis of the Order for Proceedings and the 
Offer of Settlement submitted by Meade, the 
Commission finds that Meade wilfully violated and 
wilfully aided and abetted violations of Section 17(a) 
of the Securities Act of 1933 and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, in connec- 
tion with listed option transactions in certain 
customer accounts as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the Offer of Settle- 
ment. 





lin the Matter of E. F. Hutton & Company, Inc., et 
al., Admin. Proc. File No. 3-5637, instituted on 
January 30, 1979. 


2The findings herein are not binding upon any other 
respondent named in these proceedings. 





Accordingly, IT IS ORDERED that, effective as of the 
second Monday following the date of this Order, 
Meade is barred from association with any broker, 
dealer, investment adviser or investment company, 
provided that, after five (5) years from the effective 
date of this Order barring Meade, he may apply to the 
Commission to become associated with a broker, 
dealer, investment adviser or investment company in 
a non-supervisory and non-proprietary capacity, upon 
a showing of adequate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16104/August 13, 1979 


SHAREHOLDER COMMUNICATIONS, SHARE- 
HOLDER PARTICIPATION IN THE CORPORATE 
ELECTORAL PROCESS AND CORPORATE GOV- 
ERNANCE GENERALLY 


SUMMARY: The Commission is proposing for 
comment rule and schedule amendments which are 
intended to provide greater opportunities for share- 
holders to obtain information and advice with respect 
to matters on which they vote. The proposals would 
require that shareholders be provided with a proxy 
card which (a) indicates whether the proxy is solicited 
on behalf of the issuer’s board of directors, (b) 
permits shareholders to vote for or against nominees 
for election as directors, individually, and (c) does not 
confer discretionary authority to vote on matters 
referred to in the proxy card as to which shareholders 
have an opportunity to vote and do not specify a 
choice, notwithstanding any indication that a signed 
proxy may be counted for purposes of a quorum. The 
Commission also requests comments on a proposed 
rule requiring that shareholders be provided, under 
certain circumstances, with information concerning 
the votes cast for and against incumbent directors. 
Other proposals would exempt from the informational 
and filing requirements of the proxy rules the 
furnishing of proxy voting advice by financial 
advisors, under certain limited circumstances. Such 
activities, however, as well as non-issuer solicitations 
made to ten or fewer persons, would be subject to 
the proxy rule prohibition against false or misleading 


statements. Additionally, the Commission requests 
comments on proposed rules which would require 
disclosure of the date by which shareholder proposals 
must be received in order to be included in the 
issuer’s proxy statement. 


DATE: Comments should be received by the 
Commission on or before September 30, 1979 


ADDRESSES: All comments should be submitted 
in triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-796. All comments 
received will be available for public inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Rich- 
ard B. Nesson, G. Michael Stakias or Gregory H. 
Mathews, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549, 
(202) 755-1750. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today published for 
comment proposed amendments to Regulation 14A 
(17 CFR 240.14a-1 et seq.) and Schedule 14A (17 
CFR 240.14a-101) under the Securities Exchange Act 
of 1934 [15 U.S.C. 78a, et seq., as amended by Pub. 
L. No. 94-29 (June 4, 1975)]. The proposals are part 
of the Commission’s continuing consideration of 
issues which have been raised in its re-examination of 
rules relating to shareholder communications, 
shareholder participation in the corporate electoral 
process and corporate governance generally. 


|. Background 


In April 1977, the Commission authorized its staff to 
institute a broad re-examination of its rules relating to 
shareholder communications, shareholder participa- 
tion in the corporate electoral process and corporate 
governance generally. As explained in Securities 
Exchange Act Release No. 13482 (April 28, 1977), 42 
FR 23901 (May 11, 1977), the decision to undertake 
the study was based, in large part, on expressions of 
concern about the efficacy of existing mechanisms of 
corporate accountabilitly, including proxy solicitations 
and the corporate electoral process. In the fall of 
1977, the Commission held public hearing on a 
number of issues, including questions relating to the 
adequacy of existing avenues of communications 
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between shareholders and corporations and the role 
of shareholders in the corporate electoral process. 
Public hearings were held in Washington, D.C., Los 
Angeles, New York and Chicago at which more than 
300 individuals and organizations testified or submit- 
ted written comments. 


In light of the complexity and variety of issues under 
consideration, the Commission determined to address 
the issues raised in the proceedings in stages. In July 
1978, the Commission published for comment rule- 
making proposals intended to provide shareholders 
with information to assist their assessment of the 
structure, composition and functioning of issuers’ 
boards of directors.2 The adoption of these proposals 
for the 1979 proxy season was announced in 
Securities Exchange Act Release No. 15384 
(December 6, 1978), 43 FR 58522 (December 14, 
1978). At that time, the Commission indicated that 
further stages of its response to the issues raised in 
the proceeding would consist of possible additional 
rule-making proposals or recommendations for legis- 
lation and the publication of a staff report on other 
inportant questions under consideration. 


Based on its review of the comments and testimony 
submitted in the proceeding, as well as its experience 
in administering the federal securities laws, the 
Commission is proposing certain amendments to its 
proxy rules. The Commission believes that it is 
appropriate to publish these proposals for comment 
at the present time so that the improvements in the 
proxy solicitation process, contemplated by these 
proposals, may be operative for the upcoming proxy 
season. The Commission is aware that these 
proposals may result in additional costs to registrants. 
Commentators are specifically requested to furnish 
information concerning such costs, to supply 
empirical data to the extent possible in support of 





Securities Exchange Act Release No. 13901 (August 
29, 1977), 42 FR 44860 (September 7, 1977), contains 
a statement of the issues on which testimony and 
comments were requested. The identification of 
these issues was based, in part, upon the public com- 
ments received in response to the Commission’s prior 
release. Transcripts of the hearings and comment let- 
ters submitted during the hearing phase of the 
proceeding are available for inspection at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. (File No. S7-693) 


2See Securities Exchange Act Release No. 14970 
(July 18, 1978), 43 FR 31945 (July 24, 1978). 
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their comments, and to suggest any modifications 
that might reduce additional costs. 


ll. Proposed Rules 


A. Voting on Individual Nominees for Director 
— Proposed Rule 14a-4(b)(2) and Proposed Item 6(g) 


A central question underlying many of the issues 
raised during the Commission’s public proceeding 
was whether increasing the opportunity for share- 
holders to participate in the corporate electoral 
process could have a significant positive impact on 
corporate accountability. Several commentators 
noted that shareholders as a group, are difficult to 
mobilize as a force for influencing corporate decision- 
making because they are so numerous and have such 
diverse interests. These commentators concluded 
that most shareholders, with the exception of institu- 
tional investors and employee shareholders, lack the 
time and motivation to participate more actively. In 
the Commission’s view, corporations should explore 
further the possibility that shareholder participation, 
quantitatively and qualitatively, might increase if the 
opportunities for such participation were made more 
meaningful. 


Commentators pointed out that because access to 
the corporate proxy statement for the purpose of 
making nominations, and to the corporate treasury 
for the purpose of soliciting support for its nominees, 
is reserved to the incumbent board, in most instances 
only candidates selected by the board will be elected. 
Moreover, the act of shareholder voting is made 
virtually pro-forma because shareholders rarely, if 
ever, are given an opportunity either to express their 
views on individual candidates or to choose among 
two or more candidates for each board vacancy. 


The Commission believes that shareholders ought to 
have an opportunity for more meaningful participa- 
tion in the director selection process.4 Such partici- 





3A number of these commentators urged the Com- 
mission to consider a rule to require the inclusion of 
shareholder nominations in the corporate proxy mate- 
rials. The staff report will contain a discussion of this 
issue. 


4item 6(d) (2) of Schedule 144A requires any issuer 
which has a nominating committee of its board of 
directors to state whether or not such committee 





pation might improve that process and could make 
boards of directors more aware of qualifications 
which shareholders desire directors to have. 


At the public hearings the Commission had requested 
comments on the desirability of changing its rules 
relating to proxy cards. In many cases, proxy cards 
represent the only written communication from 
shareholders which corporations receive on a regular 
basis. Where the only matters being voted on at the 
shareholders’ meeting are the election of directors 
and the election or approval of other persons, such as 
the outside auditors, the Commission’s proxy rules 
presently permit corporations to furnish a proxy card 
which provides only a means for shareholders to 
authorize a vote in favor of the entire slate of 
nominees which has been proposed. If additional 
matter are to be considered at the meeting, the proxy 
rules require that the proxy card also provide a means 
to withhold authority to vote for the entire slate of 
nominees. 


After each proxy season the Commission receives 
a number of letters from shareholders complaining 
that, while an issuer’s proxy statement provided 
information concerning each nominee for election as 
a director, thereby providing a basis for the share- 
holder’s voting decision, there was no opportunity to 
express that decision selectively because the proxy 
card did not provide any mechanism to vote for or 
against individual nominees. Under these circum- 
stances, the shareholder was required to write in the 
margins of the proxy card, draw lines, or use other 
creative means in order to communicate his opposi- 
tion to any nominee. Several commentators at the 
Commission’s public hearings suggested that the 
proxy rules be amended to give shareholders an 
opportunity to send a message to the board of 
directors by voting against individual nominees. 


Based on the foregoing, the Commission has deter- 
mined to publish for comment amendments to its 





considers nominees recommended by shareholders 
and, if so, to describe the procedures to be followed 
by shareholders in submitting recommendations. The 
Commission believes that issuers, by encouraging the 
submission of shareholder recommendations and by 
giving such recommendations serious consideration, 
could make shareholder participation in the electoral 
process substantially more meaningful and effective. 


5See Securities Exchange Act Rule 14a-4(b) (2), 17 
CFR 240.14a-4(b) (2). 


requirements as to proxies. Proposed Rule 14a-4(b)(2) 
would require that a form of proxy relating to the 
election of officers list the nominees and permit 
shareholders to vote for or against each nominee 
individually, by marking a box or by similar means.© 
However, the proxy card may also furnish a means 
for shareholders to vote in favor of the entire slate of 
nominees by marking a single box, rather than by 
marking boxes for each of the nominees, provided 
that there is a similar means for the security holder to 
vote against the entire slate. 


As discussed more fully below, shareholders in 
certain corporations may have cumulative voting 
rights in an election of directors. The Commission 
recognizes that if there is a contest with respect to an 
election of directors in any such corporation, in order 
to fully reflect the intention of shareholders who vote, 
it may be necessary for the proxyholders, using their 
discretion, to cumulate and vote shares among the 
nominees who have not received negative votes.” 
The Commission believes that it may be appropriate 
to provide that the grant of such authority to proxy- 
holders be made explicit. Therefore, proposed Rule 
14a-4(b)(2) also provides that if security holders have 
cumulative voting rights, the form of proxy may 
provide a means for the security holder to grant 
discretionary authority to have his shares cumulated 
and voted for any nominees other than nominees the 
security holder has voted against.° In addition, the 





6The Commission is aware that, generally, directors 
are elected by a plurality of votes cast and, therefore, 
a vote “against” nominees for election as directors is 
treated by corporations as an abstention from voting. 
While proposed Rule 14a-4(b) (2), if adopted, would 
not change state law in this regard, it would never- 
theless permit shareholders to express their opposi- 
tion to candidates more clearly than is provided for 
under the current rules. Proposed item 5(c) of Sched- 
ule 14A would require that the proxy statement dis- 
close how votes against nominees will be treated 
under state law. 


7The Commission specifically requests comments on 
the relationship between voting for or against nomi- 
nee, as provided in proposed Rule 14a-4(b) (2), and 
the exercise of cumulative voting rights, particularly 
with regard to voting in election contests. 


8The Commission is aware that some states provide 
for the fulfillment of certain notice requirements as 
conditions precedent to the exercise of cumulative 
voting rights. Where discretionary authority to 
cumulate votes is solicited pursuant to proposed Rule 
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Commission requests comments with respect to the 
need for, or desirability of, a rule which would require 
that if shareholders have cumulative voting rights, the 
proxy card provide a means for security holders to 
exercise such rights on an individual basis. 


During the public hearings, .some commentators 
expressed concern that if the proxy card were 
changed to provide shareholders a means to vote 
with respect to individual nominees, the continued 
use by issuers of data processing techniques to 
tabulate votes might become difficult and substan- 
tially more expensive. As indicated above, the 
Commission believes that permitting shareholders to 
vote on individual nominees may significantly 
improve the quality of shareholder participation in the 
corporate electoral process and, thereby, enhance 
the integrity of that process. The Commission specifi- 
cally requests suggestions for accomplishing the 
proposed changes in the proxy card in a manner 
which would permit the continued use of existing 
tabulating techniques. 


The Commission is also proposing for comment an 
amendment to item 6 of Schedule 14A, which 
requires that if action is to be taken with respect to 
the election of directors, the proxy statement contain 
certain information about each nominee and each 
director whose term of office will continue after the 
meeting. Proposed item 6(g) would require 
disclosure, with respect to those classes of voting 
stock which participated in the election of directors at 
the most recent annual meeting, of the percentage of 
shares present at the meeting and voting in the 
election of directors. It would also require disclosure 





14a-4(b) (2), whether the act of marking the proxy 
card satisfies those requirements is a matter of state 
law. Proposed item 5(c) of Schedule 14A would re- 
quire in part that, if such authority is solicited, the 
proxy statement disclose whether, in addition to 
marking the proxy card, there are conditions prece- 
dent to the exercise of cumulative voting rights. 


3Commentators are encouraged to explain and quan- 
tify any cost effects of changes in tabulation techni- 
ques, and to discuss alternatives available. 


10The Commission is aware that proposed item 6(g) 
may require issuers whose directors serve staggered 
terms to make more extensive disclosure over a 
longer period of time than would be required of 
issuers that elect all directors annually. Comments are 
specifically solicited on the costs and benefits of this 
aspect of the proposal. 
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in tabular format of the percentage of those shares 
voting in the election of each nominee which was 
voted for and against each nominee. This information 
could help shareholders better evaluate the process 
by which nominees are selected, particularly the 
extent to which shareholder preferences were 
considered. Since the information concerning the 
vote received by incumbent directors would not be 
particularly meaningful in cases where the vote for 
each director is virtually unanimous, an instruction to 
the proposed item provides that disclosure is required 
only if, with respect to any class of voting stock, 5% 
or more of the shares voting were voted against any 
incumbent director. If, however, one or more incum- 
bent directors received a negative vote of that size, 
disclosure would be required as to all directors. If an 
issuer elects less than the entire board of directors 
annually, disclosure would be required as to all 
directors where any director received a 5% or greater 
negative vote when most recently elected. 0 While 
the rule requires that such disclosure be included in 
the proxy statement for the next annual meeting, the 
Commission believes that the inclusion of such 
information in post-meeting reports could be of 
immediate benefit to shareholders. 


In view of the fact that this proposed item calls for 
disclosure of information which would be generated 
only if the Commission were to adopt proposed Rule 
14a-4(b) (2), it is contemplated that compliance with 
the proposed item would not be required for the ini- 
tial proxy season which follows the effective date of 
proposed Rule 14a-4(b) (2), if adopted. 


B. Disclosure of Cumulative Voting Rights—Pro- 
posed Item 5{c] 


A number of states permit a corporation to provide in 
its articles of incorporation for shareholders to have 
the right to cumulate their votes for one or more 
nominees when voting in an election of directors. ! 





11The Commission invites comment on the question 
of whether there should be an exemption from dis- 
closure of this information where it has previously 
apeared in an issuer’s post-meeting report. Generally, 
the Commission favors the use of post-meeting re- 
ports and has noted that a small, but nonetheless sig- 
nificant, number of issuers have adopted the practice 
of mailing to shareholders brief descriptions of their 
annual meetings, setting forth, in tabular form, the 
results of the voting with respect to the various 
matters submitted for shareholder vote. 


12See, e.g., Del. Code Ann. Ch. 8, §214. 





A few states mandate cumulative voting rights. 13 
Item 5(c) of Schedule 14A presently requires that if 
persons solicited have cumulative rights the proxy 
statement indicate that they have such rights and 
briefly state any conditions precedent to the exercise 
thereof. 


If, as contemplated by proposed Rule 14a-4(b) (2), 
shareholders are furnished with a proxy card which 
permits them to vote for or against individual nomi- 
nees, shareholders having cumulative voting rights 
may need additional information explaining the effect 
of cumulative voting on the election process. There- 
fore, the Commission is proposing for comment an 
amendment to item 5(c) of Schedule 14A which 
would add to the present provisions a requirement 
that such rights be briefly described. In addition, if 
discretionary authority to cumulate votes is solicited 
pursuant to the provisions of proposed Rule 14a-4(b) 
(2), the proxy statement would be required to indi- 
cate whether votes will be cast for any nominee or 
nominees in preference to others and, if so, in what 
manner. 


C. Voting of Unmarked Proxies—Proposed Rule 
14a-4[b) [3] 


The Commission’s proxy rules presently permit the 
furnishing of a proxy card which confers discretion- 
ary authority with respect to matters, including the 
election of directors, as to which shareholders fail to 
specify a choice, provided that the form of proxy 
states in boldface type how the shares will be 
voted. '* Typically, the proxy card furnished by an 
issuer provides that unless the shareholder otherwise 
specifies a choice, by marking a box, the proxy will 
be voted in favor of nominees proposed by the is- 
suer’s board of directors, for the adoption of pro- 
posals recommended by the board, and, in most 
cases, against any shareholder proposal. Certain 
commentators, noting that shareholders are advised 
how unmarked proxies will be voted, concluded that 
the affirmative acts of signing the proxy card and re- 
turning it to the issuer were substantial evidence of a 
shareholder's intention to grant the issuer authority to 
vote his shares. These commentators also contended 
that counting unmarked proxies as abstentions would 
make it extremely difficult to obtain a quorum at the 
shareholders’ meeting. During the public hearings, 
however, several other commentators objected to 
permitting issuers to vote unmarked proxies. The 





'3See, e.g., Ill. Ann. Stat. Ch. 32, 8157.28. 


14Rules 14a-4(b) (1) and 14a-4(b) (2), 17 CFR 
§240.14a-4(b)(1) and 240.14a-4(b)(2). 


Commission is concerned that shareholders may wish 
to vote on certain matters and, by not marking the 
boxes provided, abstain on others. Under the present 
proxy rules, however, proxy cards on which a choice 
has not been specified may be voted in the issuer's 
discretion. Such a result may not be consistent with 
the intent of shareholders and could dilute the mean- 
ing of the vote conveyed to the issuer’s board of 
directors. 


Proposed Rule 14a-4(b) (3), therefore, provides that 
no form of proxy shall confer discretionary authority 
to vote with respect to any matter as to which the 
shareholder is afforded an opportunity to specify a 
choice and no specification has been made. 5 The 
rule does, however, provide that a form of proxy may 
provide a means by ballot for security holders to 
grant to the issuer discretionary authority to vote for 
any matter as to which the security holder is afforded 
an opportunity to specify a choice, other than elec- 
tions to office. Responding to concerns about pos- 
sible difficulties in obtaining a quorum, proposed rule 
14a-4(b)3 states that a form of proxy may provide, in 
boldface type, that the shares represented by a proxy 
which has been signed but on which no choice has 
been specified may be counted for purposes of ob- 
taining a_ quorum. Pursuant to present Rule 
14a-4(c), '7 proxies could continue to confer discre- 
tionary authority to vote with respect to certain 
matters, including those arising at the meeting which 
were not reasonably anticipated prior to the mailing 
of the proxy materials as well as matters incident to 
the conduct of the meeting. 





15The Commission is aware that in some situations a 
shareholder may wish to vote on certain matters but 
be unable to abstain on others because the proxy 
card provides only for affirmative and negative votes. 
The Commission specifically requests comments on 
the desirability of requiring that the proxy card also 
provide a means for shareholders to abstain on 
matters other than the election of directors. In this re- 
gard, see, Cal. Corp. Code 8604. 


16The Commission recognizes that providing for un- 
marked proxies to be counted for quorum purposes 
may not fully deal with the concern that in some 
cases, because of the provisions of state law or of a 
corporation’s governing instruments, voting of a 
specified percentage of the outstanding shares is re- 
quired for the resolution of certain matters. Commen- 
tators are specifically requested to address this issue 
and to recommend alternative formulations of the 
proposed rule. 


1717 CFR §240.14a-4(c). 
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D. /dentification of Persons on Whose Behalf Proxies 
are Solicited— Proposed Rule 14a-4{a] 


Rule 14a-4(a) of the Commission’s proxy rules re- 
quires that the form of proxy indicate in boldface type 
whether or not the proxy is solicited on behalf of the 
“management” of the issuer.'° This provision has 
had the effect of identifying proxy cards furnished as 
part of issuers’ proxy materials as ‘‘Management’s 
Proxies.” Since it is the board of directors, and not 
management, which has the responsibility for nomi- 
nating directors, the corporate proxy materials should 
make it clear that shareholders’ proxies are being 
solicited by the board.19 The Commission, therefore, 
is proposing an amendment to Rule 14a-4(a) which 
would require that the proxy card, if provided by the 
issuer, indicate in boldface type whether or not the 
shareholder’s proxy is solicited on behalf of the 
issuer’s board of directors. If the proxy card is pro- 
vided other than by majority of the board of directors, 
the card would identify in boldface type the person 
on whose behalf the proxy is solicited. Thus, a share- 
holder receiving proxy soliciting material relating to 
an election contest would easily be able to determine 
whether the materials were provided by the issuer or 
by the persons opposing the issuer’s solicitation. 


E. Disclosure of the Date for Receipt of Shareholder 
Proposals— Rule 14a-5\e) 


Rule 14a-8 of the Commission’s proxy rules20 con- 
tains provisions relating to the inclusion of share- 
holder proposals in the issuer’s proxy statement and 
form of proxy. Subparagraph (a) (3) (i) of Rule 14a-8 
provides that a shareholder proposal must be re- 
ceived at the issuer’s principal executive office not 
less than 90 days in advance relating to the previous 
year’s annual meeting. Rule 14a-5(e) requires that the 
first page of the issuer’s proxy statement bear the ap- 
proximate date that the proxy materials are first sent 
or given to shareholders.“' A few commentators at 
the public hearings suggested that shareholders may 
not be familiar with, or easily understand, the rules 





1817 CFR §240.14a-4(c). 


18The Commission recognizes that its proxy rules 
presently contain language implying that proxy mate- 
rials provided by the issuer are ‘management's’ 
proxy materials. If the proposed amendment is 
adopted, the Commission also intends to adopt tech- 
nical amendments to its rules to delete such refer- 


ences. 
2017 CFR §240.14a-8. 


21147 CFR §240.14a-5(e). 
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for computing the deadline for submission of share- 
holder proposals. The Commission's experience in 
rendering informal advisory assistance with respect to 
the operation of the shareholder propsoal rules indi- 
cates that many shareholder proponents fail to meet 
the burden of submitting proposals on a timely basis 
for those reasons. Therefore, the Commission is re- 
questing comments on proposed Rule 14a-5(f), which 
would require an issuer’s proxy statement to disclose, 
under an appropriate caption, the date by which 
shareholder proposals must be received by the issuer 
for inclusion in the proxy materials relating to the 
next annual meeting. Issuers would, of course, calcu- 
late the date to be disclosed according to the provi- 
sions of Rule 14a-8(a) (3) (i). The proposed rule fur- 
ther provides that, if the date of the next annual 
meeting is subsequently advanced by more than 30 
calendar days or delayed by more than 90 calendar 
days from the date of the annual meeting to which 
the proxy statement relates, the issuer shall 
promptly inform shareholders of the change by any 
means reasonably calculated to so inform them. 


F. The Furnishing by Financial Advisors of Proxy 
Voting Advice— Proposed Rule 14a-2(b) [2] 


Solicitations of proxies with respect to securities reg- 
istered under Section 12 of the Exchange Act, unless 
excepted from the application of the Commission's 
proxy rules, must comply with the provisions of Reg- 
ulation 14A. Under Regulation 14A, no solicitation 
may be made unless the shareholder has been fur- 
nished with a written proxy statement containing the 
information specified by Schedule 14A. Preliminary 
and final forms of the proxy statement must be filed 
with the Commission. Pursuant to Rule 14a-2, an 
exemption from application of the proxy rules is avail- 
able for certain limited types of solicitations. 


Rule 14a-2(a) provides an exemption for solicitations 
made ‘‘otherwise than on behalf of the management 
of the issuer’’“* to ten or fewer persons. Certain 
commentators at the public hearings pointed out that 
this exemption, in view of the board definition of the 





22Rule 14a-8(a) (3) (i) provides that, if no annual 
meeting was held in the previous year or the date of 
the annual meeting has been changed by more than 
30 calendar days from the date of the previous year’s 
annual meeting, a proposal shall be received by man- 
agement a reasonable time before the solicitation is 
made. 


2317 CFR §240.14a-2. 


24See, supra, note 19 at 19. 





term “‘solicitation’’ under the proxy rules, does not 
provide realistic opportunities for financial analysts 
and others in the business of providing financial ad- 
vice to furnish proxy voting advice, on an unsolicited 
basis, to their customers. 


Recognizing the potential impact of shareholder vot- 
ing, particularly voting by institutional investors, on 
corporate elections and corporate governance gen- 
erally, the Commission is concerned that its rules not 
be an unreasonable impediment to the flow of infor- 
mation to shareholders from professional financial ad- 
visors. Such persons are likely to be very familiar with 
the affairs of issuers and could serve as a valuable 
source of information concerning the matters being 
voted on. Accordingly, the Commission has deter- 
mined to propose for comment an exemption from 
the informational and filing requirements of the proxy 
rules for the furnishing of proxy voting advice by fi- 
nancial advisors, under certain circumstances. Pro- 
posed Rule 14a-2(b) (2)26 provides that Rules 14a-3 
through 14a-8 and 14a-10 through 14a-12 do not 
apply to the furnishing of proxy voting advice by any 
person (the “‘advisor’’) to any other person with 
whom the advisor has a business relationship. The 
term “advisor” is defined as a person who renders 
financial advice in the ordinary course of his business. 
“Advisors” would normally include financial analysts, 
investment advisors and broker-dealers. A ‘business 
relationship”’ would exist if the advisor has previously 
provided financial advisory services and the recipient 
has provided compensation or otherwise consented 
to receipt of the services. By its terms, the proposed 
exemption would not be available if the advisor re- 
ceives a special commission or remuneration for fur- 
nishing the proxy voting advice from any person 
other than the recipient, or if the advice is furnished 
on behalf of any person who is soliciting proxies. The 
proposed exemption would also require disclosure of 
any significant relationship with the issuer and any 
material interest in any matter on which advice is 
given. 





25The term “solicitation,” which is defined in Rule 
14a-1, 17 CFR 8240.14a-1, includes the furnishing of 
a communication to shareholders “under circum- 
stances reasonably calculated to result in the pro- 
curement, withholding or revocation of a proxy.’’ As 
a general matter, unsolicited proxy voting advice 
would constitute a “’solicitation’’ subject to the proxy 
rules. See Securities Exchange Act Release No. 7208 
(January 7, 1964). 


26The provisions of subparagraphs (b) through (g) of 
present Rule 14a-2, 17 CFR 8240.14a-2(b)-(g), are 
contained in subparagraphs (1) through (6) of pro- 
posed Rule 14a-2(a). 


As, proposed, the exemption would be available for 
proxy voting advice relating to elections of directors, 
including election contests subject to the provisions 
of Rule 14a-11.27 Commentators are requested to 
discuss whether an election contest gives rise to 
special problems which might render the availability 
of an exemption in that situation inappropriate. 


G. Limiting the Exemption from the Proxy Rules for 
for Certain Non-lssuer Solicitations— Proposed 
Rule 14a-2[b) [7] 


As discussed above, Rule 14a-2(a) of the Commis- 
sion’s proxy rules provides that Rules 14a-1 through 
14a-11 do not apply to solicitations made other than 
on behalf of the issuer to ten or fewer persons. The 
Commission believes that the application of Rule 
14a-9 to solicitations is, in most cases, a necessary 
means of assuring that communications which may 
influence shareholder voting decisions are not mate- 
rially false or misleading. The Commission is con- 
cerned that Rule 14a-2(a) may exempt certain non- 
issuer solicitations from this prohibition when there 
appears to be no basis for such an exemption. There- 
fore, the Commission is requesting comments on 
proposed Rule 14a-2(b) (1) which would subject such 
solicitations to Rule 14a-9. 


lll. Text of Proposed Amendments 


|. 8240.14a-2 is proposed to be revised to read as 
follows: 


§240.14a-2 Solicitations to which §§240.14a-3 to 
240.14a-12 apply. 


Sections 240.14a-3 to 240.14a-12 apply to every solic- 
itation of a proxy with respect to securities registered 
pursuant to section 12 of the Act, whether or not 
trading in such securities has been suspended, except 
that: 


(a) Sections 240.14a-3 to 240.14a-12 do not apply to 
the following: 


(1) Any solicitation by a person in respect of 
securities carried in his name or in the name 
of his nominee (otherwise than as voting 
trustee) or held in his custody, if such 
person — 


(i) Receives no commission or remuneration 
for such solicitation, directly or indirectly, 
other than reimbursement of reasonable ex- 
penses, 





2717 CFR §240.14a-11. 
SEC DOCKET/97 





(ii) Furnishes promptly to the person soli- 
cited a copy of all soliciting material with re- 
spect to the same subject matter or meeting 
received from all persons who shall furnish 
copies thereof for such purpose and who 
shall, if requested, defray the reasonable ex- 
penses to be incurred in forwarding such 
material, and 


(iii) In addition, does no more than impar- 
tially instruct the person solicited to forward 
a proxy to the person, if any, to whom the 
person solicited desires to give a proxy, or 
impartially request from the person solicited 
instructions as to the authority to be con- 
ferred by the proxy and state that a proxy will 
be given if no instructions are received by a 
certain date. 


(2) Any solicitation by a person in respect of securi- 
ties of which he is the beneficial owner; 


(3) Any solicitation involved in the offer and sale of 
securities registered under the Securities Act of 1933: 
Provided, That this paragraph shall not apply to secu- 
rities to be issued in any transaction of the character 
specified in paragraph (a) of Rule 145 under that Act; 


(4) Any solicitation with respect to a plan of reorgan- 
ization under Chapter X of the Bankruptcy Act, as 
amended, if made after the entry of an order approv- 
ing such plan pursuant to section 174 of said Act and 
after, or concurrently with, the transmittal of infor- 
mation concerning such plan as required by section 
175 of said Act; 


(5) Any solicitation which is subject to Rule 62 under 
the Public Utility Holding Company Act of 1935; and 


(6) Any solicitation through the medium of a news- 
paper advertisement which informs security holders 
of a source from which they may obtain copies of a 
proxy statement, form of proxy and any other soli- 
citing material and does no more than (i) name the 
issuer, (ii) state the reason for the advertisement, and 
(iii) identify the proposal or proposals to be acted 
upon by security holders. 


(b) Sections 240.14a-3 to 240.14a-8 and 240.14a-10 
to 240.14a-12 do not apply to the following: 


(1) Any solicitation made otherwise than on behalf of 
the issuer where the total number of persons solicited 
is not more than ten; and 


(2) The furnishing of proxy voting advice by any 
person (the ‘‘advisor’’) to any other person with 
whom the advisor has a business relationship, if: 
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(i) The advisor renders financial advice in the 
ordinary course of his business; 


(ii) The advisor discloses any significant rela- 
tionship with the issuer and any material in- 
terest in any matter on which advice is given; 


(iii) The advisor receives no special commis- 
sion or remuneration for furnishing the proxy 
voting advice from any person other than the 
recipient of the advice; and 


(iv) The proxy voting advice is not furnished 
on behalf of any person soliciting proxies. 


ll. 8240.14a-4 is proposed to be revised as follows: 
§240.14a-4 Requirement as to proxy. 


(a) The form of proxy (1) shall indicate in boldface 
tyep whether or not the proxy is solicited on behalf of 
the issuer's board of directors or, if provided other 
than by a majority of the board of directors, shall in- 
dicate in bold-face type the identity of the persons on 
whose behalf the solicitation is made; and (2) shall 
provide a specifically designated blank space for 
dating the proxy card; and (3) shall identify clearly 
and impartially each matter or group of related mat- 
ters intended to be acted upon, whether proposed by 
the issuer or by security holders. No reference need 
be made, however, to proposals as to which discre- 
tionary authority is conferred pursuant to paragraph 
(c) of this section. 


(b) (1) Means shall be provided in the form of proxy 
whereby the person solicited is afforded an opportu- 
nity to specify by ballot a choice between approval or 
disapproval of each matter or group of related mat- 
ters referred to therein as intended to be acted upon, 
other than elections to office. 


(2) A form of proxy which provides for the election 
of directors shall list the names of persons nominated 
for election as directors and shall clearly provide, by 
boxes or otherwise, means for the security holder to 
grant authority to vote for or against each nominee, 
individually. Such form of proxy may also provide a 
means for the security holder to grant authority to 
vote for a clearly designated list of nominees, as a 
group, provided that there is a similar means for the 
security holder to vote against such list of nominees. 
If security holders have cumulative voting rights, the 
form of proxy may provide, by boxes or otherwise, a 
means for the security holder to grant discretionary 
authority to have his votes cumulated and voted by 
the proxyholder for any nominees other than nomi- 
nees against whom the security holder has voted. 





Instruction. Paragraph (2) does not apply in the case 
of a merger, consolidation or other plan if the election 
of directors is an integral part of the plan. 


(3) No form of proxy shall confer discretionary au- 
thority to vote with respect to any matter as to which 
the security holder is afforded an opportunity to 
specify a choice and no specification has been made. 
However, a form of proxy may provide a means by 
ballot for the security holder to grant to the person 
soliciting the proxy discretionary authority to vote for 
any matter, other than the election of directors, as to 
which the security holder is afforded an opportunity 
to specify a choice, and may provide in bold-face 
type that shares represented by a proxy which has 
been signed but on which no choice has been speci- 
fied may be counted for purposes of obtaining a 
quorum. 


lll. 8240.14a-5 is proposed to be amended by adding 
paragraph (f) to read as follows: 


§240.14a-5 Presentation of information in proxy state- 
ment. 


(f) All proxy statements shall disclose, under an ap- 
propriate caption, the date by which proposals of 
security holders intended to be presented at the next 
annual meeting must be received by the issuer for in- 
clusion in the issuer’s proxy statement and form of 
proxy relating to that meeting. If the date of the next 
annual meeting is subsequently advanced by more 
than 30 calendar days or delayed by more than 90 
calendar days from the date of the annual meeting to 
which the proxy statement relates, the issuer shall 
promptly inform security holders of such change by 
any means reasonably calculated to so inform them. 


iV. Items 5 and 6 of §240.100 is proposed to be proxy 
statement. 


§240.14a-101 Schedule 14A Information required in 
proxy statement. 


Item 5. Voting Securities and Principal Holders 
Thereof 


(c) If action is to be taken with respect to the elec- 
tion of directors: (1) disclose the effect on the elec- 
tion of directors of casting votes against nominees; 
and (2) if the persons solicited have cumulative voting 
rights: (A) make a statement that they have such 
rights, (B) briefly describe such rights, (C) state brief- 
ly the conditions precedent to the exercise thereof, 


and (D) if discretionary authority to cumulate votes is 
solicited, indicate whether votes will be cast for any 
nominee or nominees in preference to others and, if 
so, in what manner. 


* * * ee * 


Item 6. Directors and executive officers. 


(g) With respect to those classes of voting stock 
which participated in the election of directors at the 
most recent meeting at which directors were elected: 


(1) state in an introductory paragraph the percentage 
of shares present at the meeting and voting in the 
election of directors; and (2) disclose in tabular 
format, following such introductory paragraph, the 
percentage of those shares voting in the election of 
each nominee which were voted for and against each 
nominee. When groups of classes or series of classes 
vote together in the election of a director or directors, 
they shall be treated as a single class for the purpose 
of the preceding sentence. 


Instructions. 1. Calculate the percentage of shares 
present at the meeting and voting in the election of 
directors, referred to in paragraph g(1), by dividing 
the total number of votes cast for the director who 
received the highest aggregate of votes cast for and 
against by the total number of shares outstanding 
which were eligible to vote as of the record date for 
the meeting. 


2. No information need be given in response to item 
6(g) unless, with respect to any class of voting stock 
(or groups of classes which voted together), 5% or 
more of the shares voted in the election of any one of 
the nominees were voted against the nominee. 


3. If an issuer elects less than the entire board of 
directors annually, disclosure is required as to all 
directors if 5% or more of the shares voted were 
voted against any incumbent director at the meeting 
at which he was most recently elected. 


[Secs. 14, 23(a), 48 Stat. 895, 901; sec. 203(a), 49 
Stat. 704; sec. 8, 49 Stat. 1379; sec. 5, 78 Stat. 569, 
570; sec. 3, 82 Stat. 455; secs. 3-5, 84 Stat. 1497; 
sec. 18, 89 Stat. 155; 155 U.S.C. 78n, 78wia) |} 


\V. Authority for, and Request for Comments on, 
on, Proposed Amendments 


The Commission is mindful of the cost to registrants 
and others of its proposals and recognizes its respon- 
sibilities to weigh with care the costs and benefits 
which result from its rules. Accordingly, the Commis- 
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sion specifically invites comments on the cost to reg- 
istrants and others of the adoption of the proposed 
rules published herein. 


Pursuant to section 23(a) (2) of the Securities Ex- 
change Act, the Commission has considered the im- 
pact that these proposals would have on competition 
and is not aware, at this time, of any burden that 
such rules, if adopted, would impose on competition 
not necessary or appropriate in furtherance of the 
purposes of the act. However, the Commission spe- 
cifically invites comments as to the competitive im- 
pact of these proposals if adopted. 


The Commission hereby proposes for comment 
amendments to regulation 14A (17 CFR 240.14a-1 et 
seq.) and schedule 14A (17 CFR 240, 14a-101) pursu- 
ant to sections 14, and 23(a) of the Securities Ex- 
change Act of 1934. 


The Commission will endeavor to review the com- 
ments on these proposals and take such actions as 
may appear necessary to have the amended require- 
ments adopted in time for compliance by issuers in 
the 1980 proxy season. Accordingly, the Commission 
will not extend the comment period beyond the date 
originally fixed. 


All interested persons are invited to submit their 
views and comments on the foregoing proposals in 
triplicate to George A. Fitzsimmons, Secretary, Secu- 
rities and Exchange Commission, Washington, D.C. 
20549, on or before September 30, 1979. Such com- 
municaitons should refer to file S7-796 and will be 
available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16105/August 13, 1979 


An order has been issued granting the application re- 
questing withdrawal of the common stock (par value 
$.50) of the SCIENTIFIC-ATLANTA, INC. from listing 
and registration on the American Stock Exchange, 
Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16106/ August 13, 1979 


Orders have been issued granting the applications to 
strike the common stocks ($1.00 par value) of the fol- 
lowing companies from listing and registration on the 
New York Stock Exchange, Inc.: FAIRCHILD 
CAMERA & INSTRUMENT CORPORATION; INTER- 
WAY CORPORATION; and WEYENBERG SHOE 
MANUFACTURING CO. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16107/ August 14, 1979 


Extension of Comment Period on Proposed Rule 
11Aa2-1 Under The Securities Exchange Act of 1934 


SUMMARY: On June 15, 1979, the Commission 
published for comment Proposed Rule 11Aa2-1 under 
the Securities and Exchange Act of 1934 which, if 
adopted, would provide procedures by which secu- 
rities would be designated as qualified for trading in a 
national market system. The time for submitting 
comments would have expired August 15, 1979, 
however, the Commission has extended the period to 
September 30, 1979. 


DATES: Comments should be submitted on or 
before September 30, 1979. 


ADDRESS: Persons wishing to submit written com- 
ments should file ten copies thereof with George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions should 
refer to File No. S7-787 and will be available for pub- 
lic inspection at the Commission's Public Reference 
Room, Room 6101, 1100 L. Street, N.W., Washing- 
ton, D.C. FOR FURTHER INFORMATION CON- 
TACT: Richard Ketchum, Branch Chief, Division of 
Market Regulation, Securities and Exchange Com- 
mission, Room 387, 500 North Capitol Street, Wash- 
ington, D.C. 20549 (202) 755-8916. 


SUPPLEMENTARY INFORMATION: On June 15, 
1979, the Commission published for comment Pro- 
posed Rule 11Aa2-1 under the Securities Exchange 





Act of 1934 which, if adopted, would provide proce- 
dures by which securities would be designated as 
qualified for trading in a national market system. In 
addition, the Commission invited public comment on 
certain proposed rule amendments which would re- 
quire the dissemination of transaction and quotation 
information with respect to certain securities current- 
ly traded solely over-the-counter within two months 
after the date the Commission approves a designation 
plan submitted by the self-regulatory organizations 
pursuant to Proposed Rule 11Aa2-1. 


Notice of the request for comments was given by 
Securities Exchange Act Release No. 34-15926 (June 
15, 1979) and by publication in the Federal Register 
(44 FR 36912 (June 22, 1979) ). Interested persons 
were invited to submit written data, views and argu- 
ments prior to August 15, 1979. The Commission has 
received written requests for an extension of the 
comment period deadline from the Philadelphia Stock 
Exchange, Inc. and the National Security Traders 
Association. Other interested persons have also indi- 
cated that an extension of the comment period would 
be in the public interest. Accordingly, the Commis- 
sion today has extended the period for the submis- 
sion of written data, views and arguments concerning 
the foregoing proposed regulatory initiatives until 
September 30, 1979. However, no further extension 
of time will be granted with respect to this matter. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16108/ August 14, 1979 


Administrative Proceeding File No. 3-5802 


In the Matter of 


WILLIAM S. PRESCOTT & COMPANY, INC. 


File No. 8-12545 


JAMES A. FEELEY, JR. 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to William S. 
Prescot & Company, Inc., (‘Registrant’), a regis- 
tered broker-dealer, located in Boston, Massachu- 
setts, and James A. Feeley, Jr., (‘Feeley’’) the Reg- 
istrant’s financial principal, president and director, 
pursuant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (“Exchange Act’’) to determine 
whether Registrant willfully violated and Feeley will- 
fully aided and abetted violations of Sections 15(c) (3) 
and 17(a) (1) of the Exchange Act and Rules 15c3-1, 
17a-3, 17a-5 and 17a-11 thereunder. 


In anticipation of the institution of these proceedings, 
the Registrant and Feeley (‘‘the Respondents’’) have 
submitted Offers of Settlement. 


Solely for the purpose of settling these proceedings 
and without admitting or denying the allegations or 
findings contained herein the Respondents’ consent 
to the findings and sanctions set forth below. 


After due consideration of the Offers of Settlement 
and upon recommendation of its staff, the Commis- 
sion has determined that it is in the public interest to 
accept such offers and accordingly, 


IT IS ORDERED THAT such proceedings be, and 
they hereby are, instituted. 


I 
FINDINGS 
A 


The Commission's public official files disclose that: 


1. William S. Prescott & Company, Inc., \’’Regis- 
trant’’) is registered with the Commission as a broker- 
dealer pursuant to Section 15(b) of the Exchange 
Act. Its registration became effective September 29, 
1965. Registrant is a corporation organized under the 
laws of the Commonwealth of Massachusetts with its 
sole place of business located in Boston, Massachu- 
setts. 


2. James A. Feeley, Jr., (‘‘Feeley’’) is financial prin- 
cipal, President and director of the Registrant. 
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B 


On the basis of this Order for Proceedings and the 
Offers of Settlement submitted by the Registrant and 
Feeley, the Commission makes the following find- 
ings: 


1.- During the period from in or about August, 1978, 
to in or about January, 1979, Registrant willfully vio- 
lated and Feeley willfully aided and abetted violations 
of Section 15(c) (3) of the Exchange Act and Rule 
15c3-1 thereunder, in that the Registrant, aided and 
abetted by Feeley, made use of the mails and means 
and instrumentalities of interstate commerce to effect 
transactions in and to induce and attempt to induce 
the purchase and sale of securities (other than 
exempted securities, commercial paper, bankers’ ac- 
ceptances, or commercial bills) when Registrant's 
aggregate indebtedness to all other persons exceeded 
fifteen hundred (1,500) per centum of its net capital 
and Registrant did not have and did not maintain net 
capital of not less than $5,000. 


2. During the period from in or about October, 1978, 
to in or about January, 1979, Registrant willfully vio- 
lated and Feeley willfully aided and abetted violations 
of Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder, in that Registrant, aided and abetted by 
Feeley, failed to make and keep current certain of its 
books and records including, but not limited to: 


(a) ledgers (or other records) reflecting all 
assets and liabilities, income and expense 
and capital accounts; 


(b) memoranda of each brokerage order, and 
instruction, given or received for the pur- 
chase or sale of securities; 


(c) memoranda of each purchase and sale of 
securities for the account of the Registrant; 


(d) copies of confirmations of all purchases 
and sales of securities; 


(e) a record of the computation of aggregate 
indebtedness and net capital, as of the trial 
balance date, pursuant to Rule 15c3-1; and 


(f) a properly executed questionnaire or ap- 
plication for employment for each associated 
person of Registrant. 


3. Registrant willfully violated and Feeley willfully 
aided and abetted violations of Section 17(a) of the 
Exchange Act and Rule 17a-5 thereunder, in that 
Registrant, aided and abetted by Feeley, failed to file 
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with the Commission annual audited financial state- 
ments for Registrant's fiscal year 1978. 


4. During the period from in or about October, 1978, 
to January, 1979, Registrant willfully violated and 
Feeley willfully aided and abetted violations of Sec- 
tion 17(a) of the Exchange Act and Rule 17a-11 there- 
under in that Registrant: 


(a) failed to give telegraphic notice to the 
Commission's principal office in Washington, 
D.C., and the Commission's Boston Regional 
Office the same day that Registrant’s net 
capital was less than that required by Rule 
15c3-1 and failed to file within twenty-four 
hours thereafter Part IIA of Form X-17A-5; 
and 


(b) failed to give immediate telegraphic no- 
tice to the Commission’s principal office 
in Washington, D.C., and the Commission’s 
Boston Regional Office of its failure to make 
and keep current the books and records spe- 
cified in Rule 17a-3 and failed to file within 
forty-eight hours thereafter a report stating 
what steps have been and are being taken to 
correct the situation. 


Ul 
REMEDIAL SANCTIONS AND UNDERTAKING 


In view of the foregoing, the Commission finds that it 
is in the public interest to impose sanctions and 
accept the undertaking specified in the Offers of 
Settlement and accordingly, 


IT IS ORDERED THAT: 


(1) Effective on the second Monday following the 
date of this Order James A. Feeley, Jr., be and here- 
by is suspended from association with any broker 
dealer, investment company or investment adviser for 
a period of thirty (30) days and thereafter is barred 
from association with any broker, dealer, investment 
company or investment adviser in any capacity in- 
volving the responsibility for compliance with finan- 
cial and recordkeeping requirements of the federal se- 
curities laws, provided that after two (2) years James 


A. Feeley, Jr., may apply to become reassociated in 
that capacity. 


(2) Effective on the second Monday following the 
date of this Order, the registration of William S. 
Prescott & Company, Inc., as a broker-dealer be and 
hereby is suspended for a period of sixty (60) days; 
and 





(3) William S. Prescott & Company, Inc., comply 
with the undertaking contained in its Offer of Settle- 
ment that: 


(a) William S. Prescott & Company, Inc., 
submit to the Commission’s staff on or be- 
fore the expiration of the sixty (60) day sus- 
pension period a plan to implement and 
maintain procedures to insure future com- 
pliance with all rules and regulations appli- 
cable to the operations of a broker-dealer 
and, particularly, Rule 15c3-1 promulgated 
under Section 15(c) of the Exchange Act and 
Rules 17 a-3, 17a-5 and 17a-11 promulgated 
under Secton 17(a) of the Exchange Act; and 


(b) William S. Prescott & Company, Inc., 
withdraw its broker-dealer registration with 
the Commission in the event such plan is not 
presented to the Commission's staff on or 
before the expiration of the sixty (60) day 
suspension period. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16109/ August 15, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (par value 20¢) of ANKEN INDUS- 
TRIES from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16110/ August 16, 1979 


Administrative Proceeding File No. 3-5803 


In the Matter of 


UMIC, INC., 

BRUCE W. REID, JR., 
MORRIS H. FAIR, 

C. MICHAEL SPRUELL, 
WARREN G. CREIGHTON, and 
DAVID A. FURNAS. 


File No. 8-16723 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS PURSUANT TO SEC- 
TIONS 15(b) AND 19(h) OF THE SECURITIES EX- 
CHANGE ACT OF 1934 


The Commission deems it appropriate that public ad- 
ministrative proceedings be instituted with respect to 
UMIC, Inc. (““UMIC”), a registered broker-dealer and 
a member of the National Association of Securities 
Dealers, Inc. (“NASD”), Bruce W. Reid, Jr. (‘Reid’) 
a former officer and director of UMIC, Morris H. Fair 
(Fair’’), President of UMIC, C. Michael Spruell 
(““Spruell’’), Executive Vice President of UMIC, 
Warren G. Creighton (“Creighton’’), Chairman of the 
Board of UMIC, and David A. Furnas (‘Furnas’), 
Senior Vice President of UMIC (hereinafter collec- 
tively referred to as the ‘“‘Respondents’’) alleging that 
Respondents willfully violated Section 17(a) of the 
Securities Act of 1933 (“Securities Act’’) and Sec- 
tions 10(b) and 17(a) of the Securities Exchange Act 
of 1934 (“Exchange Act”) and Rules 10b-5 and 17a-3 
thereunder in connection with bond trading transac- 
tions between UMIC and one institutional account 
during 1974 and 1975. As part of the aforesaid con- 
duct and activities Respondents allegedly would and 
did: 


(1) effect purchases and sales of securities with one 
institutional customer at prices which were not rea- 
sonably related to the then current market price for 
such securities; 


(2) effect adjusted trades with said customer, under 
circumstances in which the customer’s board of 
directors was unaware of the practice; and 


(3) charge excessive mark-ups to said customer. 
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In connection with the administrative proceedings, 
the Respondents have submitted Offers of Settle- 
ment which the Commission has determined to 
accept. Solely for the purpose of these proceedings, 
without admitting or denying the allegations or find- 
ings herein, Respondents consent to the entry of 
findings and sanctions set forth below. 


Accordingly, it is ORDERED that administrative 
proceedings pursuant to Sections 15(b) and 19(h) of 
of the Exchange Act be and they hereby are instituted. 


On the basis of the Order for Proceedings and the 
Offers of Settlement, it is found that: 


(1) Respondents UMIC, Reid, Fair, Spruell, Creigh- 
ton, and Furnas willfully violated Section 17(a) of the 
Securities Act, Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder; 


(2) Respondent UMIC willfully violated, and respond- 
ents Reid, Fair, Spruell, Creighton, and Furnas will- 
fully aided and abetted violations of, Section 17(a) of 
the Exchange Act and Rule 17a-3 thereunder; and 


(3) It is in the public interest to impose the sanctions 
contained in the Offers of Settlement. 


Accordingly, it is ORDERED that: 
(1) Respondent UMIC be and hereby is censured; 


(2) Respondent UMIC comply with its undertaking 
not to open any new accounts or transact securities 
transactions for persons or entities who are not 
existing customers of Respondent UMIC, for a period 
of twenty business days commencing as of the open- 
ing of business on August 20, 1979; provided how- 
ever this restriction shall not apply to transactions in- 
volving underwritings by Respondent UMIC of new 
issues of securities; 


(3) Respondent UMIC comply with its undertaking to 
allow the staff of the Commission to inspect the 
books and records of the Respondent's affiliate, 
UMIC Government Securities, Inc., on the same 
terms and conditions as the staff may inspect the 
books and records of the Respondent; 


(4) Respondent UMIC comply with its undertaking to 
continue to maintain on its staff a qualified person 
designated as Compliance Director. Such Compliance 
Director shall report directly and shall be answerable 
solely to non-respondent members of the Board of 
Directors of the Respondent, and the by-laws of the 
Respondent shall, if necessary, be amended or sup- 
plemented to achieve that end. It shall be the duty of 
such Compliance Director to (a) prepare and promul- 
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gate a manual in respect to compliance with all appli- 
cable securities laws, rules and regulations promul- 
gated by the Commission, the Municipal Securities 
Rulemaking Board and the National Association of 
Securities Dealers, Inc. as applicable to the Respond- 
ent’s business, including a provision for appropriate 
review of trading tickets on at least a monthly basis, 
and (b) to undertake a training program of all man- 
agement, sales and back office personnel of the 
Respondent with respect to the contents of such 
Manual and the compliance program of the Respond- 
ent; 


(5) Respondent Reid be, and hereby is, suspended 
from association with any broker or dealer or invest- 
ment adviser for a period of thirty (30) days and from 
association with any broker or dealer or investment 
adviser in any supervisory capacity for a period of one 
(1) year; said periods of suspension to commence on 
August 20, 1979; 


(6) Respondent Fair be, and hereby is, suspended 
from association with any broker or dealer for a 
period of thirty (30) days and thereafter from associa- 
tion with any broker or dealer in any supervisory 
capacity for thirty (30) days; said periods of suspen- 
sion to commence on August 20, 1979; 


(7) Respondent Spruell be, and hereby is, suspended 
from association with any broker or dealer for a 
period of thirty (30) days and thereafter from associa- 
tion with any broker or dealer in any supervisory 
capacity for thirty(30) days; said periods of suspen- 
sion to commence on September 19, 1979; 


(8) Respondent Creighton be, and hereby is, sus- 
pended from association with any broker or dealer for 
a period of thirty (30) days; said period of suspension 
to commence on November 30, 1979; 


(9) Respondent Furnas be, and hereby is, suspended 
from association with any broker or dealer for a 
period of thirty (30) days; said period of suspension 
to commence on October 4, 1979; 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the fol- 
lowing securities of NATIONAL CSS, INC. from list- 
ing and registration thereon: Common Stock (par 
value 2¢) and 6 3/8% Convertible Subordinated 
Debentures, Due 1998. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16112/ August 16, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6108/ August 16, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16113/ August 16, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
55 Wall Street 
New York, New York 10041 


(SR-NYSE-79-15) 


ORDER APPROVING PROPOSED RULE CHANGE 


On April 2, 1979, the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to 
Section 19(b) (1) fo the Securities Exchange Act of 
1934, 15 U.S.C. 78(s) (b) (1) (the “Act’’) and Rule 
19b-4 thereunder, copies of a proposed rule change 
under Rule 19b-4 to amend NYSE Rules 326(a) and 
326(b) dealing with growth capital and business re- 
duction capital requirements. The amendment would 
allow five additional business days to members under 
certain unusual circumstances before instituting re- 
etrictions. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-15815, May 14, 
1979) and by publication in the Federal Register (44 
FR 28903, May 17, 1979). No comments were re- 
ceived with respect to the proposed rule filing. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a secu- 
rities exchange and in particular, the requirements of 
Section 6 of the Act and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b) (2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission, by the Divison of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16114/August 16, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-79-8 


The Chicago Board Options Exchange, Incorporated 
submitted on August 6, 1979, a proposed rule change 
under Rule 19b-4 to define combination orders and to 
accord to combination orders the same limited excep- 
tion to book priority which is presently accorded to 
spread and straddle orders. 


Publication of the submission is expected to be made 
in the Federal Register during the week of August 20, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
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persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
“North Capitol Street, Washington, D.C. 20549. Ref- 
erence should be made to File No. SR-CBOE-79-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provi- 
sions of 5 U.S.C. 8552, will be available for inspection 
and copying at the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16115/ August 16, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-79-7 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on August 6, 1979, a proposed 
rule change under Rule 19b-4 to amend CBOE Rule 
6.24 to broaden the permissible uses of hand signals 
to an executing floor broker so that hand signals 
maybe used to initiate an order or to increase its size. 


Publication of the submission is expected to be made 
in the Federal Register during the week of August 20, 
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1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Ref- 
erence should be made to File No. SR-CBOE-79-7. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provi- 
sions of 5 U.S.C. 8552, will be available for inspection 
and copying at the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21181/August 10, 1979 


In the Matter of 
OHIO POWER COMPANY 
OHIO ELECTRIC COMPANY 


301 Cleveland Avenue, S.W. 
Canton, Ohio 44701 





(70-6222) 


NOTICE OF PROPOSED MERGER OF GENERATING 
SUBSIDIARY INTO PARENT 


NOTICE IS HEREBY GIVEN that Ohio Power 
Company (“Ohio Power’), an electric utility 
subsidiary of American Electric Power Company, 
Inc. (“AEP"’), a registered holding company, and 
Ohio Electric Company (‘Ohio Electric’’), an electric 
utility subsidiary of Ohio Power, have filed with this 
Commission an application-declaration and an 
amendment thereto pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Sections 6(b) and 12 of the Act and Rule 43 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the amended application-declaration, 
which is summarized below, for a complete 
statement of the proposed transactions. 


Ohio Power requests authorization to merge its 
generating subsidiary, Ohio Electric, into itself. 
Ohio Electric was organized on January 31, 1972, 
to complete construction of and to operate the 
General James M. Gavin Plant, consisting of two 
1,300 megawatt generating units, situated on the 
Ohio River near Cheshire, Ohio. It was originally 
intended that these facilities be built and operated 
by Ohio Power. By order dated March 21, 1972 
(HCAR No. 17504), the Ohio Power was authorized 
to transfer the facilities to Ohio Electric. All of the 
common stock of Ohio Electric is owned by Ohio 
Power, which is Ohio Electric’s sole customer. 


The proposed merger will be carried out in 
accordance with all applicable Ohio laws, including 
provisions under which upon consummation of the 
merger (1) title to all property of Ohio Electric will 
become vested in Ohio Power; (2) all liens upon the 
respective properties of Ohio Power and Ohio 
Electric will be preserved unimpaired; and (3) Ohio 
Power will become liable for all the obligations of 
Ohio Electric. 


The proposed merger will be consummated 
pursuant to the terms of an Agreement of Merger 
(““Agreement’’) to be entered into by Ohio Power 
and Ohio Electric. The Agreement will provide, 
among other things, that all of the outstanding 
shares of Ohio Electric common stock, which are 
owned by Ohio Power, will be extinguished. The 
Agreement must be approved by the respective 
Boards of Directors of Ohio Power and Ohio Electric. 
No authorization or consent by any shareholders of 
Ohio Power or Ohio Electric is required under Ohio 
law or under their respective articles of 
incorporation. 


Ohio Power proposes, pursuant to article 14 of Ohio 
Electric’s mortgage and deed of trust (‘Deed of 
Trust’), to execute and deliver to the trustee a 
supplement to the Deed of Trust in which 
supplement Ohio Power, as successor to Ohio 
Electric, would assume and agree to pay the 
principal of and interest on the first mortgage bonds 
issued under the Deed of Trust and would agree to 
perform and fulfill all of the covenants and 
conditions of said Deed of Trust. The proposed 
supplement amends the definition of ‘‘excepted 
encumbrances” and another section of the Deed of 
Trust. Such amendments have been consented to 
by the purchasers of $200,000,000 principal 
amount of Ohio Electric's bonds, which amount 
constitutes more than 66-2/3% of Ohio Electric's 
first mortgage bonds. 


Ohio Power also proposes that it will, subsequent to 
the effective date of the merger and prior to its 
utilization of any property owned by Ohio Electric at 
the effective date of the merger as property 
additions for the purpose of authenticating bonds 
under Ohio Power's deed of trust or for any other 
purpose thereunder, execute and deliver to the 
trustees under Ohio Power's deed of trust a 
supplement conveying to said trustees, subject to 
the prior lien of the Ohio Electric Deed of Trust, such 
properties of Ohio Electric acquired pursuant to the 
Agreement as can be utilized by Ohio Power as 
property additions under its deed of trust. 


It is stated that by eliminating the separate 
corporate existence of Ohio Electric, the proposed 
merger will simplify the corporate structure of Ohio 
Power and of the AEP holding company system. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. The Public Utilities Commission of 
Ohio has authorized the proposed transactions. It is 
stated that no other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 6, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
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by certificate) should be filed with the request. At 
any time after said date, the application-declara- 
tion, as amended or as it may be further amended, 
may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21182/August 13, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


MIDDLE SOUTH ENERGY, INC, 
New Orleans, Louisiana 


(70-6051) 


ORDER AUTHORIZING SUBSIDIARY TO ISSUE 
COMMON STOCK TO PARENT 


Middle South Utilities, inc. (“Middle South”), a 
registered holding company, and Middle South 
Energy, Inc. (“MSEI"), a wholly owned subsidiary of 
Middle South, have filed a post-effective amend- 
ment to an application-declaration previously filed 
with this Commission pursuant to Sections 6(a), 7, 
9(a), 10 and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 43 
promulgated thereunder regarding the proposed 
transaction. 
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By Commission order dated December 20, 1977 
(HCAR No. 20327), MSEI was authorized to issue 
and sell to Middle South, and Middle South was 
authorized to purchase, from time to time, through 
and including December 31, 1978, 75,000 shares 
of MSEIl’s presently authorized but unissued 
common stock, no par value (“New Common 
Stock”), at a price of $1,000 per share for an 
aggregate cash purchase price of $75,000,000. 


Sales of common stock aggregating 53,000 shares 
occurred during 1978. By Commission order dated 
December 27, 1978 (HCAR No. 20849), MSEI was 
authorized to issue and sell to Middle South, and 
Middle South was authorized to purchase (i) from 
time to time, through and including June 30, 1979, 
up to 10,000 shares of the common stock which 
were unsold as of December 31, 1978 (“Carryover 
Shares”), and (ii) from time to time, through and 
including December 31, 1979, up to 75,000 
additional shares of MMSEl’s authorized but 
unissued common stock, no par value (“New 
Common Stock”’). 


As of June 22, 1979 MSEI has sold all of the 
Carryover Shares and 31,800 shares of the New 
Common Stock to Middle South. 


It is now stated that, based upon MSEI's revised 
estimate of cash requirements for the remainder of 
1979 and during the first half of 1980, in addition to 
the 43,200 shares of the New Common Stock which 
were unsold as of June 22, 1979, it may be 
necessary for MSEl to issue and sell to Middle 
South during the remainder of 1979 and during the 
first half of 1980, an aggregate of 50,000 additional 
shares of its authorized but unissued common 
stock, no par value (“Additional Shares’’). 


MSEl1 is authorized by its articles of incorporation to 
issue up to 1,000,000 shares of its common stock, 
no par value, and as of June 22, 1979, MSEl has 
issued and sold an aggregate of 313,800 shares of 
its common stock, no par value to Middle South for 
an aggregate cash consideration of $313,800,000. 


MSEI proposes to issue and sell to Middle South up 
to such 50,000 shares of Additional Shares from 
time to time through June 30, 1980, at a price of 
$1,000 per share for an aggregate cash purchase 
price of $50,000,000. 


Sales of the Additional Shares will be timed to 
coincide with MSEl’s cash needs which are 
primarily determined by the nature and pace of the 
construction work on the Grand Gulf Project. Each 
such sale will be reported to the Commission by a 
Certificate pursuant to Rule 24. 





MSEI will apply the proceeds of sales of Additional 
Shares to costs incurred by it in the construction of 
the Grand Gulf Project. 


To the extent funds are required from external 
sources to acquire the Additional Shares, Middle 
South will obtain such funds through the issuance 
and sale of its unsecured short-term promissory 
notes issued under a revolving credit agreement 
dated June 29, 1978 with a group of banks headed 
by Manufacturers Hanover Trust Company, New 
York, New York, as authorized by the Commission's 
order dated June 15, 1978 (HCAR No. 20593), or 
through extensions thereof or such other forms of 
financing as may be approved by the Commisison. 


Sale of the Carryover Shares and the Additional 
Shares will enable MSEI to continue construction of 
the Grand Gulf Project and to maintain 
Capitalization ratios required under various 
agreements, including its Restated and Amended 
Bank Loan Agreement with a group of lending 
banks and its Mortgage and Deed of Trust dated 
June 15, 1977. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $5,000, consisting entirely of legal 
fees. It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said post-effective 
amendment has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21146), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts inthe record, itis hereby found 
that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate 
and in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted 
to become effective. 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21183/August 13, 1979 


In the Matter of 


SCOPAR INTERNATIONAL, INC. 
Coral Gables, Florida 


(31-771) 


ORDER GRANTING APPLICATION FOR 
EXEMPTION PURSUANT TO SECTION 3(a)(5) 


Scopar International, Inc. (‘“Scopar’’), a holding 
company, has filed an application and an 
amendment thereto for exemption pursuant to 
Section 3(a)(5) of the Public Utility Holding Company 
Act of 1935 (“Act’’). 


Scopar, a Delaware corporation, is engaged 
through its wholly-owned subsidiary, Empresa 
Electrica Del Ecuador, Inc. (‘“Emelec’’), a Maine 
corporation, in the generation, transmission and 
sale of electricity solely in the Republic of Ecuador. 
In 1978, Scopar and its subsidiary reported 
operating income of $30,006,339 (5.47% of which 
represented administrative, purchasing, 
engineering and consulting services rendered to 
Emelec by the parent and other affiliated 
companies) and net income of $3,300,323 (which 
figure, since the financial statements of Scopar and 
Emelec were not consolidated, includes 
intercompany balances and transactions). 


Scopar’s principal business is that of a holding 
company for Emelec and it has no other subsidiary 
companies. Neither Emelec nor Scopar owns or 
operates any facilities used for the generation, 
transmission, or distribution of electric energy in 
the United States. Scopar’s financial statement 
shows that it is not and derives no material part of 
its income, directly or indirectly, from any one or 
more subsidiary companies which are, a company 
or companies any part of the business of which 
within the United States is that of a public utility 
company within the meaning of the Act. 


Section 3(a)(5) provides that the Commission shall 
exempt a holding company and its subsidiaries if 


“such holding company is not, and 
derives no material part of its income, 
directly or indirectly, from any one or 
more subsidiary companies which are, a 
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company or companies the principal 
business of which within the United 
States is that of a _ public-utility 
company.” 


On the basis of the facts in the record, it appears 
that Scopar is entitled to an exemption under 
Section 3(a)(5). The exemption extends to Scopar 
and every subsidiary company, as such, and 
exempts these companies from every provision of 
the Act which would apply to them in their capacity 
as a holding company or subsidiary thereof. Scopar 
and its affiliated companies are not hereby exempt 
from Section 9(a)(2) of the Act or any other 
provisions of the Act which applies to a “person” or 
an “affiliate’’, as these terms are defined in Section 
2: 


Due notice of the filing of said application has been 
given (HCAR No. 21145) and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, itis hereby found 
that the standards of Section 3(a)(5) of the Act are 
satisfied and that the granting of the exemption will 
not be detrimental to the public interest or the 
interest of inventors and consumers. 


IT IS ORDERED, accordingly, that Scopar and its 
subsidiaries as such be, and they hereby are 
exempted from all provisions of the Act except 
Section 9(a)(2) thereof 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21184/August 14, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6327) 

ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 
110/SEC DOCKET 


Allegheny Power System, Inc. (“Allegheny”), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 50 
promulgated thereunder regarding the following 
proposed transaction. 


Allegheny proposes to issue and sell at competitive 
bidding up to 4,700,000 shares of its authorized but 
unissued common stock, par value $2.50 per share, 
for an estimated amount of $79,900,000. The 
proceeds of the sale of the common stock, together 
with other funds which may become available to 
Allegheny will be used to repay outstanding short- 
term debt and for other corporate purposes. It is 
estimated that approximately $90 million of short- 
term bank loans or commercial paper will be 
outstanding at the time the common stock is issued. 
Allegheny used the proceeds of short-term debt to 
make investments in its elecric utility subsidiaries, 
which, in turn, used such funds to finance their 
construction programs, to repay short-term debt, 
and for other corporate purposes. 


The fees and expenses to be incurred by Allegheny 
in connection with the proposed transaction are 
estimated at $143,000, including legal fees of 
$25,000 and accountants’ fees of $35,000. The fee 
of counsel for the purchasers is estimated at 
$20,000 and is to be paid by the successful bidders. 
The Maryland Public Service Commission has 
authorized the proposed issuance and sale of the 
common stock. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21117), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended, be 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act andrules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21185/August 14, 1979 


In the Matter of 


SYSTEM FUELS, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


NEW ORLEANS PUBLIC SERVICE, INC. 
New Orleans, Louisiana 


(70-6055) 


ORDER AUTHORIZING FINANCING ARRANGE- 
MENTS RELATED TO THE PURCHASE OF FUEL BY 
A NONUTILITY SUBSIDIARY FOR USE BY THE 
OPERATING COMPANIES 


Arkansas Power & Light Company, Louisiana 
Power & Light Company, Mississippi Power & Light 
Company, and New Orleans Public Service, Inc. 
(collectively referred to as “Operating Companies”), 
all public utility subsidiary companies of Middle 
South Utilities, Inc. (“Middle South’’), a registered 
holding company, together with System Fuels, Inc. 
(SFI), a jointly-owned nonutility subsidiary 
company of the Operating Companies, have filed 
post-effective amendments to their declarations in 
this proceeding pursuant to Sections 6(a), 7, and 
12(b) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 45, 50(a)(2) and 50(a)(5) 
promulgated thereunder regarding the following 
proposed transactions. 


By order dated December 30, 1976, the 
Commission approved an extension of the period 
through December 31, 1977, during which SFI is 


authorized to make borrowings from the Operating 
Companies, parent companies of SFI, to finance its 
fuel supply business. (HCAR No. 19835). In that 
proceeding, SFI committed itself to endeavor to 
obtain funds from external sources under 
arrangements advantageous to SFI and the Middle 
South System, in lieu of borrowings from the 
Operating Companies, to meet SFl’s expenditure 
requirements. 


By order dated November 7, 1977, (HCAR No. 
20246), the Commission authorized SFI to make 
borrowings through the sale of bankers’ 
acceptances under an Acceptance Facility Line of 
Credit Agreement (“Acceptance Agreement’) with 
Citibank, N.A., New York, New York (‘‘Bank’’) to 
finance a portion of its requisite inventory of fuel oil 
through 1978. Pursuant to the Acceptance 
Agreement, SFI could borrow and reborrow through 
November 18, 1978, up to a maximum aggregate 
amount not to exceed at any one time outstanding 
the lesser of $25,000,000 or an amount equal to 50 
percent of the fair market value of SFI’s fuel oil 
inventory then in storage at specified locations (the 
‘Acceptance Base’’). The period during which SFI 
could effect such borrowing and reborrowings was 
extended to November 18, 1979 by order dated 
November 15, 1978. As of May 31, 1979, SFi's 
borrowings from the bank under the Acceptance 
Agreement aggregated $25,000,000, the proceeds 
of which were applied by SFI toward the purchase of 
oil for use as fuel by the Middle South system. At 
that date, SFI’s fuel oil inventory was 7,200,000 
bbls, with an estimated market value of 
$131,700,000. 


To assure 
Companies and to Arkansas-Missouri Power 
Company, the other operating subsidiary of Middle 
South, of an adequate supply of fuel oil through 
1979, SFI presently estimates that it will be 
necessary to maintain an inventory varying 
between 5,800,000 and 7,800,000 bbls., valued at 
as much as $145,000,000, an increase of 
$61,000,000 over the amount projected earlier for 
the maximum fuel inventory for 1979. The 
maximum value of SFI’s fuel oil inventory for 1980 
is estimated to be at least as high as the projected 
1979 maximum value. Requirements may vary 
because of seasonal factors, availability of natural 
gas and other changes inconditions. To finance this 
increase, authorization is being sought in this filing 
and in File No. 70-5259 to amend the Acceptance 
Agreement and the Loan Agreement, dated 
December 8, 1972, as amended, among SFI, Middle 
South, the Operating Companies and Hibernia 
National Bank. The Amendment to the Acceptance 
Agreement proposed herein would increase the 
aggregate amount at any one time outstanding 


the availability to the Operating 
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which SFI may borrow and reborrow under the 
Acceptance Agreement to the lesser of 
$50,000,000 or an amount equal to 60% of the fair 
market value of SFI’s oil inventory in storage at 
specified loactions (the ‘New Acceptance Base”’). 
The proposed amendment would also extend the 
term of the Acceptance Agreement to June 30, 
1981. Proceeds from borrowings under the 
Acceptance Agreement would be used to finance a 
portion of SFI’s fuel oil inventory. 


Based upon the prevailing bid rate of 10.22 percent 
in effect as of August 3, 1979, for 90-day 
commercial drafts or bills ineligible for discount 
with Federal Reserve Banks, and after giving effect 
to the Acceptance Charge under the Acceptance 
Agreement, as previously amended, of 1.60 
percent per annum payable as to Drafts of SFI 
accepted and discounted by the Bank, SFl estimates 
that its cost of money in respect of the proposed 
borrowings under the Acceptance Agreement, as 
previously amended would be 12.18 percent per 
annum. 


Changes to reflect the proposed increases in 
borrowings under the Acceptance Agreement and 
the proposed extension of its terms will be made in 
the Security Agreement pursuant to which SFI has 
granted the Bank a security interest in fuel oil 
inventories at specified locations in Arkansas and 
Mississippi. As a result of the proposed changes in 
the Acceptance Agreement and in order to maintain 
the security interest granted by SFI to the Bank in its 
fuel oil inventory at specified locations in Louisiana, 
SFI will enter into an amendment to the Pledge and 
a Second Chattel Mortgage and will execute and 
deliver in pledge to the Bank a Second Mortgage 
Note in the principal amount of $25,000,000 
pursuant to a Second Pledge Agreement. In all other 
respects the proposed transactions remain the 
same. 


The companies request exemption from the 
competitive bidding requirements of Rule 50(b) 
pursuant to paragraph (a)(5) thereof with respect to 
the reasonableness of any fees, commissions or 
other remuneration to be paid in connection with 
the execution and delivery by SFI of the drafts and 
consider the execution and delivery to the Bank of 
the Second Mortgage Note exempt from the 
requirements of Rule 50(b) pursuant to paragraph 
(a) (2) thereof. The companies also request 
authorization to file the requisite certificates of 
notification under Rule 24 covering the proposed 
transactions on a quarterly basis. 


No fees and expenses are expected to be incurred in 
connection with the transactions proposed in these 
post-effective amendments, except legal fees 
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estimated not to exceed $15,000 including fees of 
counsel for the Bank, which are to be paid by SFI. 


Due notice of the filing of said post-effective 
amendments has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21151), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said declaration, as amended 
by said post-effective amendments, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended by said post-effective 
amendments, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the 
certification thereunder with respect to the 
proposed transaction is extended as requested so as 
to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21186/August 16, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6328) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS TO INSURANCE COM- 
PANIES PURSUANT TO CLAIMED EXEMPTION 
FROM COMPETITIVE BIDDING 





Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric 
Power Company, Inc., a _ registered holding 
company, has filed with this Commission an 
application-declaration and an amendment thereto 
pursuant to Sections 6(b) and 12(c) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rules 42(b) and 50(a)(2) promulgated thereunder 
concerning the following proposed transaction. 


Appalachian proposes to issue and sell by private 
placement $35,000,000 aggregate principal 
amount of its first mortgage bonds (““Bonds’’). The 
Bonds will be sold at par, will mature August 1, 
1989, will bear interest payable semi-annually at a 
rate of 10.9% per annum, will be subject toa sinking 
fund requiring the annual redemption of 
$1,750,000 principal amount commencing August 
1, 1984, and will be sold to the Equitable Life 
Assurance Society of the United States 
($33,500,000), Equitable General Insurance Com- 
pany ($1,000,000) and Equitable Variable Life 
Insurance Company ($500,000). The Bonds will not 
be redeemable prior to August 1, 1984, if such 
redemption is for the purpose of refunding them, 
directly or indirectly, through the use of borrowed 
funds having an effective interest cost less than the 
effective interest cost of the Bonds. 


The Bonds will be issued under and secured by 


Appalachian’s mortgage and deed of trust, dated as 
of December 1, 1940, as supplemented and 
amended and as to be further supplemented and 
amended by a supplemental indenture. The net 
proceeds from the sale of the Bonds will be used to 
pay at maturity the $35,000,000 principal amount 
of Appalachian’s first mortgage bonds, 7-1/4% 
Series, due September 1, 1979. 


Appalachian claims exemption from the 
competitive bidding requirements of Rule 50 for its 
sale of the Bonds pursuant to Rule 50(a)(2). It states 
that the Bonds will have a maturity of less than ten 
years, will be issued to institutional investors and 
that no finder’s or other fee is to be paid to a third 
person in connection with the sale of the Bonds. 
Appalachian further claims that the terms of the 
Bonds compare favorably with the terms of its most 
recent sale at competitive bidding of first mortgage 
bonds due May 1, 1987, which bonds were sold 
(pursuant to order dated May 7, 1979 (HCAR No. 
21040)) at an effective interest cost of 11.15%. 


The record is incomplete with respect to the fees 
and expenses to be incurred in connection with the 
proposed transaction. The State Corporation 
Commission of Virginia and the Public Service 
Commission of Tennessee have authorized the 
proposed transaction. No other state commission 


and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21147), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the fact in the record, it is hereby found 
that the applicable standards of the Act and the 
Rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and Rules thereunder, that 
said application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT |S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 

Release No. 21187/August 16, 1979 
in the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6330) 
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ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS TO INSTITUTIONS 
PURSUANT TO CLAIMED EXEMPTION FROM 
COMPETITIVE BIDDING 


Ohio Power Company (“Ohio Power’), an electric 
utility subsidiary of American Electric Power 
Company, Inc. (“AEP"’), a registered holding 
company, has filed with this Commission an 
application-declaration and amendments thereto 
pursuant to Sections 6(b) and 12(c) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rules 42(b) and 50(a)(2) promulgated thereunder 
concerning the following proposed transaction. 


Ohio Power proposes to issue and sell by private 
placement $40,000,000 aggregate principal 
amount of its first mortgage bonds (“Bonds”). The 
Bonds will be sold at par, will mature September 1, 
1989, will bear interest payable semi-annually ata 
rate of 10.75% per annum, will be subject to a 
sinking fund requiring the annual redemption of 
$2,000,000 principal amount commencing 
September 1, 1984, and will be sold to the Equitable 
Life Assurance Society of the United States 
($15,000,000), Equitable Variable Life Insurance 
Company ($1,000,000), Metropolitan Life 
Insurance Company ($16,000,000), John Hancock 
Mutual Life Insurance Company ($5,000,000) and 
Hanseco Insurance Company ($3,000,000). 
The Bonds will not be redeemable prior to 
September 1, 1984, if such redemption is for the 
purpose of refunding them, directly or indirectly, 
through the use of borrowed funds having an 
effective interest cost less than 10.75%. 


The Bonds will be issued under and secured by 
Ohio Power's mortgage and deed of trust, dated 
as of October 1, 1938, as amended and supple- 
mented and as to be further supplemented and 
amended by a supplemental indenture. The net 
proceeds from the sale of the Bonds will be used to 
pay at maturity the $40,000,000 principal amount 
of Ohio Power's first mortgage bonds, 6-5/8% 
Series, due October 1, 1979. 


Ohio Power claims exemption from the competitive 
bidding requirements of Rule 50 for its sale of the 
Bonds pursuant to Rule 50(a)(2). It states that the 
Bonds will have a maturity of less than ten years, 
will be issued to institutional investors and that no 
finder’s or other fee is to be paid to a third person in 
connection with the sale of the Bonds. Ohio Power 
further claims that the terms of the Bonds compare 
favorably with the terms of the most recent sale of 
first mortgage bonds due May 1, 1987, by 
Appalachian Power Company, another electric 
utility subsidiary of AEP, whose $70,000,000 bonds 
recently sold (pursuant to authorization in HCAR 
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No. 21040, May 7, 1979) at an effective interest 
cost of 11.15%). 


The record is incomplete with respect to the fees 
and expenses to be incurred in connection with the 
proposed transaction. The Public Utilities Commis- 
sion of Ohio has authorized the proposed trans- 
action. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21143), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the fact in the record, it is hereby found 
that the applicable standards of the Act and the 
Rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and Rules thereunder, that 
said application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT |S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 
Release No. 21188/August 16, 1979 


In the Matter of 





ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6117) 


SUPPLEMENTAL ORDER AUTHORIZING ISSU- 
ANCE AND SALE OF SHORT-TERM NOTES TO 
BANKS AND DEALERS IN COMMERCIAL PAPER; 
EXCEPTION FROM COMPETITIVE BIDDING, RE- 
SERVATION OF JURISDICTION 


Alabama Power Company (‘‘Alabama’’), a wholly 
owned electric utility subsidiary of The Southern 
Company (‘Southern’), a _ registered holding 
company, has filed post-effective amendments to 
the application-declaration in this proceeding, 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’’), and Rule 
50(a)(5) promulgated thereunder, as applicable to 
the proposed transactions. 


By order in this proceeding dated March 24, 1978 
(HCAR No. 20469), the Commission, among other 
things, authorized Alabama to issue and sell short- 
term notes to banks and commercial paper to 
dealers in commercial paper during the period 
ending March 31, 1980, in the maximum aggregate 
principal amount of $305,000,000 outstanding at 
any one time. Jurisdiction was reserved over an 
additional $250,000,000 of borrowings requested 
for Alabama in excess of the authorized amounts. 


On February 28, 1979, a supplemental notice was 
issued (HCAR No. 20937) with respect to the 
proposed short-term borrowing of this additional 
amount and the extension of such authorization 
through September 30, 1980. Alabama stated it 
contemplated the sale of long-term debt and equity 
securities during the 18 months ending September 
30, 1980. It represented that the sale of these 
securities was dependent upon the maintenance of 
a forecast level of earnings which, inturn, assumed 
$282,900,000 in rate relief requested in a then 
pending Alabama Public Service Commission 
proceeding. Alabama did not specify the means by 
which it could complete the proposed construction 
program or repay such short-term borrowings 
should it fail to attain such earnings. 


Alabama subsequently advised that it was granted a 
9-1/2% emergency rate increase by the Alabama 
Public Service Commission effective March 9, 
1979, and that this increase was not sufficient to 
permit Alabama to achieve the earnings required to 
issue long-term debt and equity securities as 
contemplated. Accordingly, the Commission, on 


March 23, 1979, issued an order deferring 
disposition of Alabama’s request regarding the 


proposed 


(HCAR No. 
20970). 


short-term borrowings 


On July 19, 1979, the Alabama Public Service Com- 
mission entered an order which made permanent 
the 9-1/2% emergency rate increase granted in 
March, added a 5% increase effective in July, and 
scheduled an additional 3% increase to go into 
effect in January of 1980. Alabama has submitted 
revised earnings forecasts predicated on the rate 
increases authorized by the July 19, 1979 order 
which demonstrate that such increases will permit 
resumption of construction on certain vitally 
needed generating units and will permit the 
proposed borrowings to be refunded through the 
issuance by Alabama of long-term debt and equity 
securities and receipt of capital contribution from 
Southern. 


An exception from the competitive bidding 
requirements of Rule 50 has been requested 
pursuant to subparagraph (a)(5) thereof. It is stated, 
in this connection, that (a) the commercial paper 
will have a maturity not in excess of 270 days, (b) 
current rates for commercial paper for prime 
borrowers, such as Alabama, are published daily in 
financial publications, and (c) it is not practical to 
invite invitations for bids for commercial paper. It is 
also requested that authorization be granted to file 
certificates of notification under Rule 24 on & 
quarterly basis. 


The Alabama Public Service Commission has 
authorized the issuance of notes to banks and the 
issuance of commercial paper by Alabama through 
December 31, 1979. Borrowings after such date 
will depend on appropriate authorization from the 
Alabama Public Service Commission. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective amend- 
ments has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
20937), and no hearing has been requested of or 
ordered by the Commission. With respect to 
$150,000,000 of the additional $250,000,000 of 
borrowings requested in said post-effective amend- 
ments, it is hereby found upon the basis of the facts 
in the record that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that with respect 
to this amount it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended, by said 
post-effective amendments, be granted and per- 
mitted to become effective: 
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IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, granted 
and permitted to become effective forthwith with 
respect to $150,000,000 of the additional borrowings 
requsted. The authorization granted herein is subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder with respect to the 
proposed transactions is extended as requested so as 
to allow filing on a quarterly basis. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over an additional $100,000,000 of 
requested borrowings. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10825/August 9, 1979 


In the Matter of 


SHENADOAH VARIABLE ANNUITY FUND A 
2301 Brambleton Avenue SW 
Roanoke, VA 24015 


(811-1782) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER DE- 
CLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Shenadoah Variable 
Annuity Fund A (‘‘Applicant’’), an open-end, diversi- 
fied, management investment company registered 
under the Investment Company Act of 1940 (the 
“Act’’), filed an application on July 17, 1979, for an 
order of the Commission declaring that Applicant has 
ceased to be an investment company as defined in 
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the Act. Applicant has distributed all of its assets to 
its securityholders and has effected a winding-up of 
its affairs. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations which are contained 
therein and summarized below. 


Applicant is a variable annuity separate account of 
the Shenandoah Life Insurance Company established - 
pursuant to state law of Virginia on February 23, 
1968. Applicant registered under the Act on Decem- 
ber 18, 1968. Its registration statement under the Se- 
curities Act of 1933 was filed on December 18, 1968, 
and became effective on September 22, 1969. 


In a special meeting on May 16, 1978, Applicant's 
Board of Managers unanimously approved a plan of 
liquidation and recommended its acceptance by con- 
tractowners. In a special meeting on August 17, 
1978, Applicant's contractowners considered and 
approved said plan. Applicant has now distributed all 
of its assets and has no liabilities or securityholders. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company, it shall so de- 
clare by order and, upon the taking effect of such 
order, the registration of such company shall cease to 
be in effect. 


Accordingly, Applicant has requested the Commis- 
sion to issue an order pursuant to Section 8(f) of the 
Act declaring that it has ceased to be an investment 
company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 4, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon 
Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
September 4, 1979, unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 





request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10826/August 10, 1979 


In the Matter of 


UNION BANK OF FINLAND, LTD. 
Aleksanterinkatu, 30 

SF-00101 Helsinki 10 

Finland 


(812-4474) 


NOTICE OF APPLICATION FOR AN ORDER PUR- 
SUANT TO SECTION 6(c) OF THE ACT EXEMPTING 
APPLICANT FROM ALL PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Union Bank of Fin- 
land, Ltd. (‘‘Applicant’’) filed an application on May 
11, 1979, and an amendment thereto on August 6, 
1979, for an order of the Commission pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“‘Act’’) exempting Applicant from all provisions of 
the Act. All interested persons are referred to the ap- 
plication on file with the Commission for a statement 
of the representations contained therein, which are 
summarized below. 


Applicant states that it is the oldest and one of the 
two largest commercial banks in Finland. According 
to the application, on December 31, 1978, Applicant's 
total consolidated assets and deposits were 
$4,731,682,410 and $3,828,695,430 respectively. Ap- 


plicant states that it is a joint stock company with ap- 
proximately 145,000 shareholders, of whom approxi- 
mately 97% are individuals and that Applicant's 
shares are traded on the Helsinki stock exchange. 
According to the application, on December 31, 1978, 
Applicant had approximately 26,880,000 ordinary and 
6,720,000 preference shares outstanding which repre- 
sented an aggregate market value of approximately 
$85,779,934. The application further states that Ap- 
plicant expects to have increased its share capital to 
approximately $142,966,556 by the end of Septem- 
ber, 1979, through issuance of a new share issue. 
Applicant states that it conducts its domestic busi- 
ness through a network of 362 branches and sub- 
branch offices in Finland. 


Applicant states that, as an institution carrying on the 
normal business of a commercial bank in Finland, it is 
primarily engaged in the business of accepting de- 
posits and extending credit to a variety of commercial 
and other borrowers. Applicant further states that it 
provides a broad range of domestic financial services, 
including the receipt of deposits from both individuals 
and corporations, the making of loans and granting 
guarantees, and the provision of lease financing and 
factoring services. Applicant states that it also acts as 
a securities broker, but represents that income from 
brokerage activities accounted for less than 0.5% of 
its total income in 1978. In addition to its domestic 
banking services, Applicant states that it facilitates a 
major portion of Finland’s foreign trade and provides 
foreign exchange, trade and investment financing 
and other international banking activities, both direct- 
ly and through its wholly-owned subsidiary in Luxem- 
bourg, affiliate banks and representative offices in ten 
countries, and correspondent banks worldwide. 


Applicant states that on December 31, 1978, its con- 
solidated loans and advances to customers repre- 
sented approximately 65% of its total assets and 
80.9% of deposits on a consolidated basis. According 
to the application, at the close of 1978 Applicant's 
total consolidated net interest earnings for that year 
amounted to $93,406,670 or 132% of its total consoli- 
dated net earnings of $70,498,847. Applicant states 
that its holdings of investment securities amounted to 
approximately 6.8% of its consolidated assets on 
December 31, 1978, and that for the year ended De- 
cember 31, 1978, Applicant’s investment income con- 
stituted 10.4% of its consolidated income. According 
to the application, over 90% of Applicant’s total 
loans and 69% of its deposits at December 31, 1978, 
represented credit extended to or deposits made by 
Finnish individuals, Finnish commerce and industry, 
and Finnish institutions. 


According to the application, Finnish banking legisla- 
tion subjects all banks to regulation by the Bank In- 
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spectorate, which is in turn responsible to the Minis- 
try of Finance. This regulation includes formal inspec- 
tions at periodic intervals by independent auditors, 
supervision of the lending activities of commercial 
banks such as Applicant, and specific requirements 
regarding mandatory cash reserves and permissable 
debt-to-equity ratios. According to the application, 
commercial banks in Finland are required to submit to 
the Bank Inspectorate monthly reports regarding their 
financial condition, contingent liabilities, interest rates 
and other information, and annual reports regarding 
deposits, credits and principal borrowers. Under 
Finnish law, Applicant states that each commercial 
bank is required to join a private joint security fund, 
under supervision of the Ministry of Finance, to 
which all banks of the same type must contribute 
annually and which is empowered to make support 
loans and other payments to banks in_ financial 
difficulty. 


The application states that Finland’s central bank, the 
Suomen Pankki-Finlands Bank, administers, the basic 
monetary policies of Finland, sets the maximum 
amount of credit which commerical banks may draw 
from the central bank, interest rates for such borrow- 
ings and penalties for excess borrowings; according 
to the application, the central bank also regulates the 
Finnish call money market, foreign borrowings and 
foreign exchange markets. In addition, the applica- 
tion states that under Finnish law commercial banks 
such as Applicant may not engage substantially in 
commerce. 


Applicant states that it presently proposes to issue 
and sell unsecured prime quality commercial paper 
notes (the ‘‘Notes’’), in bearer form and denominated 
in United States dollars, with maturities not to exceed 
nine months, to a commercial paper dealer in the 
United States which will then reoffer the notes in 
minimum denominations of $100,000 to American 
institutional investors and other entities and individ- 
uals who normally purchase commercial paper. Appli- 
cant states that it presently intends that no more than 
$100,000,000 of the Notes will be outstanding at any 
one time. Applicant further states that it believes the 
United States commercial paper market to be an at- 
tractive source of funds with which to finance or refi- 
nance its short-term credits granted in foreign curren- 
cies, mainly in United States dollars. According to 
the application, the Notes will be direct liabilities of 
Applicant and will rank pari passu among themselves 
and equally with all other unsecured, unsubordinated 
indebtedness of Applicant, including its deposit liabil- 
ities. The Notes will rank prior to the subordinated 
indebtedness of Applicant and claims of holders of its 
ordinary shares and preferred shares. 
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Applicant states that the Notes, based on their 
maturity, the manner of the offering and the Appli- 
cant’s intention to use the proceeds therefrom to fi- 
nance current transactions, will qualify for the 
exemption from registration under the Securities Act 
of 1933, as amended (the ‘1933 Act’’), provided by 
Section 3(a)(3) of that Act, and therefore Applicant 
does not propose to register the Notes under the 
1933 Act. Applicant represents that it will not issue or 
sell any Notes until it has received an opinion of its 
special legal counsel in the United States to the effect 
that, under the circumstances of the proposed offer- 
ing, the Notes would be entitled to the Section 
3(a)(3) exemption. Applicant does not request Com- 
mission review or approval of such opinion and the 
Commission expresses no opinion as to the availabil- 
ity of any such exemption. Applicant further states 
that the Notes and any future issues of its securities 
in the United States shall have received prior to issu- 
ance, one of the three highest investment grade rat- 
ings from at least one of the nationally recognized 
Statistical rating organizations, and that Applicant's 
special legal counsel in the United States shall have 
certified that such rating has been received. Appli- 
cant states that is is not subject to the reporting re- 
quirements of the Securities Exchange Act of 1934 
and will not become subject to such requirements as 
a result of the issuance and sale of the Notes. Appli- 
cant undertakes to ensure that the dealer will provide 
to each offeree of the Notes a memorandum which 
describes the business of the Bank and includes Ap- 
plicant’s most recent publicly available fiscal year-end 
balance sheet and income statement, which shall 
have been audited in such a manner as is customarily 
done for Applicant by Finnish auditors. The afore- 
mentioned memoranda will be at least as comprehen- 
sive as those customarily used in commercial paper 
offerings in the United States, and such memoranda 
will be updated periodically to reflect material 
changes in Applicant's financial status to the extent 
not previously reflected in such memoranda or afore- 
mentioned financial statements. 


Although it has no present intention of doing so, Ap- 
plicant states that it may in the future offer other 
securities (other than shares of its capital stock) for 
sale in the United States. Applicant represents that 
any such future offerings of securities in the United 
States will be made pursuant to a registration state- 
ment under the 1933 Act or pursuant to an applicable 
exemption from registration under the 1933 Act and 
any such offering will be made on the basis of a dis- 
closure document appropriate for such registration or 
exemption, and in any event at least as comprehen- 
sive as that used in the presently proposed offering. 
Applicant undertakes to ensure that such a disclosure 
document will be provided to each offeree who has 
indicated an interest in the securities then being 





offered, prior to any sale of such securities to such 
offeree, except that in the case of an offering made 
pursuant to a registration statement under the 1933 
Act such a disclosure document will be provided to 
such persons and in such manner as may be required 
by the 1933 Act and the rules and regulations there- 
under. 


Applicant consents to any Order granting the relief 
requested pursuant to Section 6(c) being expressly 
conditioned upon its compliance with the foregoing 
undertakings regarding disclosure documents. 


Applicant represents that it will appoint the Consul 
General of Finland whose offices are located in New 
York, New York, and his successors as its agent in 
the United States to accept service of process in any 
action based on the Notes and instituted in any state 
or federal court by a holder of any of the Notes. Ap- 
plicant further represents that it will expressly accept 
the jurisdiction of any state or federal court in the 
City and State of New York with respect to any such 
action, and that both its appointment of an agent to 
accept service of process and its consent to jurisdic- 
tion will be irrevocable until all amounts due and to 
become due with respect to the Notes have been 
paid by Applicant. 


Applicant also represents that it will, in connection 
with any future offerings of its securities in the United 
States, appoint an agent to accept any process which 
may be served in any action based on such securities 
instituted in any state or federal court by any holder 
of such securities. Applicant further undertakes that 
it will expressly accept the jurisdiction of an appropri- 
ate state or federal court with respect to any such 
action and that both its appointment of an agent to 
accept service of process and its consent to jurisdic- 
tion with respect to such future offerings will be 
irrevocable so long as such securities remain out- 
standing and until all amounts due and to become 
due with respect to such securities have been paid. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean “‘any issuer which is engaged or pro- 
poses to engage in the business of investing, rein- 
vesting, owning, holding, or trading in securities, and 
owns or proposes to acquire investment securities, 
having a value exceeding 40 per centum of the value 
of such issuer's total assets (exclusive of Government 
securities and cash items) on an unconsolidated 
basis.” Applicant states that there is uncertainty as to 
whether it would be considered an investment com- 
pany as defined under the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 


security, or transaction, or any class or classes of 
persons, securities, or transactions, from any provi- 
sion under the Act or any rule or regulation there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and. 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant requests an order pursuant to Section 6(c) 
of the Act exempting it from all provisions of the Act. 
Applicant asserts that it is subject to extensive regu 
lation by Finnish banking authorities and therefore 
that application of the requirements of the Act to 
Applicant would be unnecessary and further that, as 
a Finnish commercial bank subject to such regulation, 
Applicant is significantly different from the type of 
institution that Congress intended the Act to 
regulate. Applicant also asserts that an exemption 
pursuant to Section 6(c) of the Act would benefit in- 
stitutional and other sophisticated investors, since 
they would otherwise be precluded from purchasing 
Applicant’s commercial paper. Applicant also asserts 
that the requested exemption would further the 
purposes of recent banking legislation designed to 
place United States transactions. Applicant con- 
cludes that granting an exemptive order pursuant to 
Section 6(c) of the Act would be appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 4, 1979 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon 
Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 
request a hearing, or advice asto whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10827/August 13, 1979 


Pricing of Investment Company Shares Generally 


SUMMARY: The Commission today is adopting an 
amendment to the rule under the Investment Com- 
pany Act of 1940 which requires, in part, that an 
investment company’s redeemable securities be 
priced on each day the New York Stock Exchange is 
open for trading, not less frequently than once daily 


at that exchange’s close, even though the investment ° 


company’s portfolio securities might not be listed on 
that exchange. The amended rule unlinks the pricing 
of investment company shares from the New York 
Stock Exchange by requiring that the net asset value 
of such shares be computed (i) not less frequently 
than once daily on each day (other than days when 
no order to purchase or sell or tender for redemption 
is received) in which there is a sufficient degree of 
trading in the investment company’s portfolio securi- 
ties that the current net asset value of the investment 
company’s redeemable securities might be materially 
affected by changes in the value of these portfolio 
securities, and (ii) at such specific time during the day 
as determined by a majority of the board of directors 
of the investment company no less frequently than 
annually. 


EFFECTIVE DATE: December 1, 1979. 


FOR FURTHER INFORMATION CONTACT: 
Mark B. Goldfus, Special Counsel 
(202) 755-0230 

or 

Mark J. Mackey, Esq. 

(202) 755-1547 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549. 
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SUPPLEMENTARY INFORMATION: The Commis- 
sion today amended paragraph (b) of rule 22c-1 [17 
CFR 270.22c-1] under the Investment Company Act 
of 1940 (‘‘Act’’) [15 U.S.C. 80-1 et seq.], which per- 
tains to the computation of the current net asset 
value at which an investment company must sell, 
purchase or redeem its securities. The rule, as 
amended, generally provides that, for purposes of 
section 22c-1, the current net asset value of such a 
security shall be computed (1) not less frequently 
than once daily on each day (other than a day during 
which no tender for redemption or order to purchase 
or sell such security was received by the investment 
company) in which there is a sufficient degree of 
trading in the investment company’s portfolio securi- 
ties that the current net asset value of the investment 
company’s redeemable securities might be materially 
affected by changes in the value of these portfolio 
securities, and (ii) at such specific time during the day 
as determined by a majority of the board of directors 
of the investment company no less frequently than 
annually. The reasons for the Commission's propos- 
ing to amend rule 22c-1 were discussed thoroughly in 
Investment Company Act Release No. 10691 (May 
15, 1979), 44 FR 29678 (May 22, 1979). Persons inter- 
ested in a more detailed discussion of the amendment 
should refer to that release. 


In response to its request for comments regarding the 
proposed amendment to rule 22c-1, the Commission 
received and considered 10 letters. The commenta- 
tors, with a single exception, generally approved the 
intent of the amendment to unlink the requirement of 
computing current net asset value form the business 
days and hours of the New York Stock Exchange 
(“NYSE”). In response to recommendations included 
in these comments the Commission has made certain 
modifications to the amended rule. 


Among the comments, several commentators ad- 
dressed whether the amendment precludes an invest- 
ment company’s determining the current net asset 
value of its redeemable securities more frequently 
than once during a particularly day. The Commission 
emphasizes that the amendment is not intended to 
limit the frequency of such determinations. Accord- 
ingly, to resolve any potential ambiguity, the text of 
the amended rule has been modified specifically to 
address this concern. 


A number of commentators also questioned the 
Commission's position that, if an investment com- 
pany has a substantial portion of its portfolio securi- 
ties listed on a foreign securities exchange, such 
company may be required to price its shares on each 
day when that exchange is open, whether or not the 
principal national securities exchanges in the United 
States are open. These commentators believed, 





generally, that this position would involve significant 
and unwarranted costs. In this regard, the Commis- 
sion notes that in most instances an investment 
company—by segregating orders received, although 
not necessarily making the appropriate calculations 
prior to the next business day— may satisfy its obliga- 
tions to provide its investors with accurate pricing on 
days which are not business days in the United 
States in a manner which should not incur unreason- 
able costs. ! Moreover, to ensure that an investment 
company will not be subject to unjustifiable expenses 
in computing the net asset value of its redeemable 
securities, the Commission has determined to incor- 
porate into the text of the rule the “‘no-action”’ posi- 
tion of the Division of Investment Management that 
an investment company need not compute the net 
asset value on days when no such security was 
tendered for redemption and no order to purchase or 
sell such security was received.2 The Commission 
believes that its action represent an appropriate bal- 
ance between a concern that an investment com- 
pany’s shareholders should not bear unreasonable 
operating costs and the need to provide investors 
with the benefits of accurate valuation during periods 
of significant trading activity in that investment com- 
pany’s portfolio securities. 


Several commentators believed that the amend- 
ment’s requirement that a majority of the directors 
who are not interested persons’ of the investment 
company determine, in addition to the determination 
of the entire board of directors, the specific time for 
computing the current net asset value could be con- 
strued to reflect a general, unwarranted distrust of 
management. These commentators asserted that 
such a determination is not a decision in which any 
directors have a personal interest and, therefore, it 
should not require independent consideration by the 
disinterested directors. The Commission had included 
this requirement in the amended rule in recognition of 
the responsibility of disinterested directors as “‘inde- 





1For example, in an application for exemption from 
the provisions of then-existing rule 22c-1, an invest- 
ment company which invested primarily in foreign 
issuers undertook to the Commission to segregate 
orders received on Saturdays and certain holidays 
when the U.S. mail is delivered. G.T. Pacific, 
Investment Company Act Release Nos. 9680 (Mar. 
17, 1977), 11 SEC Docket 2034, and 9748 (May 3, 
1977), 12 SEC Docket 328. 


2See Release No. 10691, proposing the amendments 
to rule 22c-1. 


3The term “interested person’’ is defined in section 
2(a)(19) of the Act [15 U.S.C. 80a-2(a)(19)]. 


pendent watchdogs” over an investment company’s 
operations.” In this regard, it also should be noted 
that this requirement accords with statutorily assign- 
ed special duties of disinterested directors regarding 
certain other decisions in which management 
apparently has no direct financial interest.° However, 
the Commission is persuaded on balance that there 
are sufficient investor protections in the rule, such 
that any practical benefit from a separate polling of 
the disinterested directors would be slight. Thus, it 
has withdrawn that condition from the rule. 


AUTHORITY, EFFECTIVE DATE 


The Commission amends rule 22c-1 pursuant to the 
provisions of section 22(c) [15 U.S.C. 80a-22(c)] and 
section 38(a) [15 U.S.C. 37(a)] of the Act. The 
amendments to rule 22c-1 will be effective in 90 days. 


TEXT OF ADOPTED RULE 


Part 270 of Chapter II of Title 17 of the Code of Fed- 
eral Regulations is amended by amending paragraph 
(b) of §270.22c-1 as follows: - 


§270.22c-1 Pricing of redeemable securities for dis- 
tribution, redemption and repurchase. 


* * 7: * . 


(b) For the purposes of this section, (1) the current 
net asset value of any such security shall be com- 
puted (i) no less frequently than once daily on each 
day (other than a day during which no such security 
was tendered for redemption and no order to pur- 
chase or sell such security was received by the 
investment company) in which there is a sufficient 
degree of trading in the investment company’s port- 
folio securities that the current net asset value of the 
investment company’s redeemable securities might 
be materially affected by changes in the value of the 
portfolio securities, and (ii) at such specific time 
during the day as determined by a majority of the 
board of directors of the investment company no less 
frequently than annually; and (2) a ‘qualified evalua- 





4See Burks v. Lasker, 99 S. Ct. 1831, 1849 (May 14, 
1979), quoting, Tannenbaum v. Zeller, 552 F.2d 402, 
406 (CA 2 1977). 


5See, e.g., section 16(c) [15 U.S.C. 80a-16(c)] [filling 
certain vacancies on board of directors] and section 
32(a) [15 U.S.C. 80a-31(a)] [selection of account- 
ants]. 
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tor’’ shall mean any evaluator which represents it is in 
a position to determine, on the basis of an informal 
evaluation of the eligible trust securities held in the 
Trust's portfolio, whether — 


(i) the current bid price is higher than the 
offering side evaluation, computed on the 
_last business day of the previous week, and 


(ii) the offering side evaluation, computed as 
of the last business day of the previous 
week, is more than one-half of one percent 
($5.00 on a unit representing $1,000 principal 
amount of eligible trust securities) greater 
than the current offering price. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10828/August 13, 1979 


Exemption of Transactions by Investment Companies 
with Certain Affiliated Persons 


SUMMARY: The Securities and Exchange Commis- 
sion is adopting an amendment to a rule under the 
Investment company Act of 1940 to permit, provided 
that certain conditions are satisfied, transactions be- 
tween an investment company and certain portfolio 
affiliates of the investment company. Numerous such 
transactions have been exempted upon individual ap- 
plications. This rule obviates the need for filing many 
of these exemptive applications. 


EFFECTIVE DATE: August 13, 1979 


FOR FURTHER INFORMATION CONTACT: 
Mark B. Goldfus, Special Counsel 
Investment Company Act Study Group 
(202) 755-0230 

or 

Cathy G. Douglas, Esq. 

Office of Investment Company Regulation 
Division of Investment Management 

(202) 755-6972 
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Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


SUPPLEMENTARY INFORMATION: the Commis- 
sion today is amending rule 17a-6 [17 CFR 270.17a-6] 
under the Investment Company Act of 1940 (‘Act’’) 
[15 U.S.C. 80a-1 et seq.] to permit, provided speci- 
fied safeguards are satisfied, transactions between an 
investment company and certain affiliated com- 
panies. 


BACKGROUND 


Section 17(a) of the Act [15 U.S.C. 80a-17(a)], in 
general, makes it unlawful for an affiliated person of 
an investment company, or any affiliated person of 
such person, acting as a principal knowingly to sell to 
or to buy from that investment company (or any con- 
trolled company thereof) any security or other prop- 
erty or to borrow money or other property from the 
investment company. The term “affiliated person’”’ is 
defined in section 2(a)(3)(C) of the Act [15 U.S.C. 
80a-2(a)(3)(C)] to include any person directly or in- 
directly controlling such other person.' Therefore, a 
company which is controlled by an investment com- 
pany is an affiliated person of that investment com- 
pany—commonly called a controlled portfolio affil- 
iate—for purposes of the prohibitions of section 17(a) 
of the Act. Moreover, the term “‘affiliated person” 
also is defined by section 2(a)(3)(B) of the Act [15 
U.S.C. 80a-2(a)(3)(B)] to mean any person 5% or 
more of whose outstanding voting securities are di- 
rectly or indirectly owned, controlled, or held with 
power to vote, by such other person. Therefore, a 
company 5% or more of whose outstanding voting 
securities is owned by an investment company, even 
though not controlled by the investment company, 
also is an affiliated person of that investment 
company—commonly called a non-controlled port- 
folio affiliate—for purposes of the prohibitions of 
section 17(a) of the Act. 





The term “control” is defined in section 2(a)(9) of 
the Act [15 U.S.C. 80a-2(a)(9)] to mean the power to 
exercise a controlling influence over the management 
or policies of a company, unless such power is solely 
the result of an official position with such company. 
That section contains a rebuttable presumption that 
beneficial ownership of more than 25 percent of the 
voting securities of a company is control. However, 
no person may rely on the presumption that less than 
25 percent ownership is not control when, in fact, a 
control relationship exists under all the facts and cir- 
cumstances. Fundamental Investors, Inc., 41 SEC 
285, 292-5 (1962). 





Rule 17a-6 under the Act heretofore delimited exemp- 
tions from the prohibitions of section 17(a) of the Act 
to transactions (1) between a licensed small business 
investment company or a venture capital company 
and a portfolio affiliate, and (2) between any invest- 
ment company and a portfolio affiliate which is a 
specified ‘‘non-public’’ company. In Investment 
Company Act Release No. 10698 (May 16, 1979), 44 
FR 29908 (May 23, 1979), the Commission proposed 
to amend this rule to apply additionally to transac- 
tions between any investment company and a non- 
controlled portfolio affiliate. Moreover, the Commis- 
sion therein requested comments regarding whether 
it would be appropriate also to amend rule 17a-6 to 
exempt from the prohibitions of section 17(a) trans- 
actions between an investment company and a con- 
trolled portfolio affiliate, provided that the rule’s safe- 
guards are satisfied. The Commission specifically 
advised the public that, should the Commission sub- 
sequently determine, based on comments received 
upon the proposed rulemaking and its own expertise 
in administering the Act, to exempt all such trans- 
actions regardless of whether the portfolio affiliate is 
controlled, existing paragraph (a) and (b) of rule 
17a-6 and proposed paragraph (c) of the rule would 
be consolidated into a new paragraph (a). 


The reasons for the Commission’s proposing to 
amend rule 17a-6 are discussed in Investment Com- 
pany Act Release No. 10698. Persons interested in a 
more detailed discussion of this matter should refer to 
that release. 


The Commission received seven letters in response to 
its solicitation of comments regarding the proposed 
amendment to rule 17a-6. All commentators ap- 
peared to endorse the proposed amendment. The 
Commission received two comments addressing 
whether it would be appropriate also to amend the 
rule to exempt certain transactions involving con- 
trolled portfolio affiliates. Both commentators ap- 
peared to favor so extending the rule. 


DISCUSSION 


After considering these comments and its experience 
in administering the Act, the Commission has deter- 
mined to amend rule 17a-6, to include certain trans- 
actions with both non-controlled portfolio affiliates 
and controlled portfolio affiliates, in the manner de- 
scribed by Investment Company Act Release No. 
10698. In determining to so amend rule 17a-6, the 
Commission notes that, as a result of its action 
today, the rule will apply consistently to transactions 
involving either controlled or non-controlled portfolio 
affiliates. Moreover, the rule also will apply consis- 
tently to transactions of any investment company 
regardless of whether that company is a licensed 


small business investment company, a venture capital 
company, or any other class of investment company. 


Accordingly, paragraph (a) of rule 17a-6 a which 
heretofore has provided an exemption from the provi- 
sions of section 17(a) solely for transactions with 
portfolio affiliates involving certain small busienss in- 
vestment companies and venture capital companies is 
amended to delete the limiting references to such 
companies. The effect of this modification is to pro- 
vide an exemption from the prohibitions of section 
17(a) for any transaction in which any registered 
investment company is a party, provided that the 
rule’s safeguards are satisfied. 


Because it has become superfluous, paragraph (b) of 
the rule, which provided an exemption for certain 
transactions between any investment company and 
specified ‘‘non-public’’ portfolio affiliates, is deleted. 
Paragraph (c) of rule 17a-6, which provides certain 
standards for the purposes of determining the avail- 
ability of the exemption provided by the rule, is re- 
designated as paragraph (b). 


AUTHORITY, EFFECTIVE DATE 


The Commission amends rule 17a-6 pursuant to the 
provisions of sections 6(c) [15 U.S.C. 80a-6(c)] and 
section 38(a) [15 U.S.C. 80a-37(a)] of the Act. Be- 
cause the amendment is exemptive in nature, it is ef- 
fective immediately. 


TEXT OF AMENDED RULE 


Part 270 of Chapter II of Title 17 of the Code of Fed- 
eral Regulations is amended by revising paragraph (a) 
of rule 17a-6 (270.17a-6), deleting paragraph (b) and 
redesignating paragraph (c) as paragraph (b). The re- 
vised paragraph (a) of rule 17a-6 follows. 


§270.17a-6 Exemption of transactions with certain af- 
filiated persons. 


(a) A transaction to which a registered investment 
company, or a company controlled by such a reg- 
istered investment company, is a party, and to which 
a company affiliated with such a registered invest- 
ment company or a person affiliated with such affil- 
iated company is also a party, shall be exempt from 
the provisions of section 17(a) of the Act, if no 
person who is: 


(1) An officer, director, employee, invest- 
ment adviser, member of an advisory board, 
depositor, promoter of or principal under- 
writer for the registered investment com- 
pany, or 
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(2) A person directly or indirectly controlling 
the registered investment company, or 


(3) A person directly or indirectly owning, 
controlling, or holding with power to vote, 5 
per centum or more of the outstanding 
voting securities of the registered investment 
company, or 


(4) A person directly or indirectly under com- 
mon control with the registered investment 
company, or 


(5) An affiliated person of any of the fore- 
going, 


(i) Is also a party to the transaction, or 


(ii) Has, or within six months prior to the 
transaction had, or pursuant to an arrange- 
ment will acquire, a direct or indirect financial 
interest in a party (except the registered 
investment company) to the transactions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10829/ August 13, 1979 


In the Matter of 


KEMPER MUNICIPAL BOND FUND, INC. 


AND 
KEMPER FINANCIAL SERVICES. INC: 


120 South LaSalle Street 
Chicago, Illinois 60603 


(812-4450) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 22(d) OF THE ACT. 
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Kemper Municipal Bond Fund, Inc. (‘Fund’), reg- 
istered under the Investment Company Act of 1940 
(‘Act’) as an open-end, diversified, management in- 
vestment company, and Kemper Financial Services, 
Inc. (““Adviser’’), the Fund’s investment adviser and 
principal underwriter (hereinafter the Fund and the 
Adviser are collectively referred to as ‘“‘Applicants”’), 
filed an application on March 7, 1979, and amend- 
ments thereto on May 17, 1979, June 7, 1979, and 
July 2, 1979, requesting an order of the Commission 
pursuant to Section 6(c) of the Act, exempting Appili- 
cants from the provisions of Section 22(d) of the Act 
to permit the sale of shares of the Fund at net asset 
value, without a sales charge, to participants in a re- 
investment program proposed to be offered to unit- 
holders of Tax Exempt Income Trust, Series 1 (and 
subsequent Series), a unit investment trust registered 
under the Act. 


On July 18, 1979, a notice was issued (Investment 
Company Act Release No. 10786) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 


the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act, to the extent requested, 
be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10830/August 14, 1979 


In the Matter of 





FUQUA INVESTMENT COMPANY 
and 


J. B. FUQUA 
4004 First National Bank Tower 
Atlanta, Georgia 30303 


(812-4498) 


ORDER PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMITTING 
JOINT TRANSACTION. 


On July 20, 1979, a notice was issued (Investment 
Company Act Release No. 10790) of an application 
filed on June 18, 1979, by Fuqua Investment Com- 
pany (‘FIC’) and J. B. Fuqua, the sole shareholder 
and director of FIC (collectively, ““Applicants’’), for an 
order, pursuant to Section 17(d) of the Investment 
Company Act of 1940 (’Act’’) and Rule 17d-1 there- 
under, permitting Applicants to carry out the terms of 
an agreement (‘‘Agreement’’) dated February 8, 1979, 
and amended April 2, 1979, in settlement of litigation 
instituted against them by S-G Securities, Inc. 
(“Company”), a registered closed-end, diversified, 
management investment company, affiliated with 
Applicants by virtue of FIC’s ownership of 36.9% of 
the Company's common shares. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found, on 
the basis of the information stated in the application, 
that the participation of the Company in the proposed 
transaction will be consistent with the provisions, 
policies, and purposes of the Act, and that such par- 
ticipation will be on a basis not less advantageous 
than that of other participants. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registrations under the Act of Sentinel 
Growth Fund, Inc., Sentinel Bond Fund, Inc., and 
Sentinel Trustees Fund, Inc., shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10831/August 14, 1979 


In the Matter of 


FEDERAL LIFE INSURANCE COMPANY 
(MUTUAL) 


FEDERAL LIFE VARIABLE ANNUITY ACCOUNT 
A 


AND 


FED MUTUAL FINANCIAL SERVICES. INC: 
3703 W. Lake Avenue 
Glenview, IL 60025 


(812-4234) 


NOTICE OF APPLICATION FOR AN AMENDED 
ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 FOR 
APPROVAL OF CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
FOR EXEMPTIONS FROM SECTIONS 22(d), 26(a) 
AND 17(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that Federal Life Insur- 
ance Company (Mutual) (‘Federal Life’), a mutual 
life insurance company organized under the laws of 
the State of Illinois, Federal Life Variable Annuity Ac- 
count A (“Separate Account’), a separate account 
of Federal Life registered as a unit investment trust 
under the Investment Company of 1940 (‘Act’) and 
FED Mutual Financial Services, Inc. (‘Underwriter’), 
the principal underwriter of the Separate Account, 
(hereinafter collectively referred to as ‘Applicants”’), 
filed an Application on November 25, 1977, and 
Amendments thereto dated February 24, 1978, and 
July 6, 1979 pursuant to Section 11 of the Act for an 
Order approving certain offers of exchange, pursuant 
to Section 6(c) of the Act for an amended Order of 
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exemption from the provisions of Section 26(a) and 
27(c)(2), and for additional exemptions under Section 
22(d). The original Order which is sought to be 
amended was issued to the Applicants herein on April 
7, 1976 (with the exception of Underwriter) (File No. 
812-3810) pursuant to Section 11 of the Act approv- 
ing certain offers of exchange, and pursuant to Sec- 
tion 6(c) of the Act granting exemptions from the 
provisions of Sections 26(a) and 27(c)(2) (Investment 
company Act Release No. 9341). 


All interested persons are referred to the Application, 
and Amendments thereto, on file with the Commis- 
sion for a statement of the representations contained 
therein which are summarized below. 


The Separate Account was established by Federal 
Life to fund both individual and group periodic pre- 
mium deferred and single premium immediate vari- 
able annuity contracts (“Contracts”) designed for use 
in connection with retirement plans, which may or 
may not qualify for Federal tax advantages. The Con- 
tracts are currently being offered and sold to the 
public pursuant to an effective registration statement 
under the Securities Act of 1933, the latest Post- 
Effective Amendment to which was declared effec- 
tive on April 30, 1979 (File No. 2-53626). The Sepa- 
rate Account presently consists of six Account Divi- 
sions, which invest respectively, in the shares of 
Wellington Fund, Inc., Windsor Fund, Inc., Qualified 
dividend Porfolio, Inc., Wellesley Income Fund, Inc., 
W.L. Morgan Growth Fund, Inc. and Westminster 
Bond Fund, Inc. (‘Fund Participants’’). Applicants 
propose to create two new Account Divisions or 
“Series’’, which would invest in the shares of White- 
hall Money Market Trust and Qualified Dividend Port- 
folio Il, Inc., respectively, (‘‘Additional Fund Partici- 
pants’”’). 


The Fund Participants and Additional Fund Partici- 
pants are members of the Vanguard Group of Invest- 
ment Companies, and each is diversified, open-end 
management investment company registered under 
the Act. Each has a currently effective registration 
statement under the Securities Act of 1933. 


Applicant FED Mutual Financial Services, Inc. a reg- 
istered broker-dealer, acts as the principal underwriter 
of the Contracts issued by the Separate Account. 
Wellington Management Company (‘Wellington’) 
serves as investment adviser to each of the above 
Fund Participants and Additional Fund Participants. 


Under all of the Contracts, the Owner of an Individual 
contract or a Certificate Holder under a Group Con- 
tract (hereinafter referred to as individual Partici- 
pants) may allocate all or a portion of his Net Pur- 
chase Payments (the amount remaining after deduc- 


126/SEC DOCKET 


tion of sales and administrative expenses from the 
gross purchase payment) between any of the Ac- 
count Divisions (limited to two Account divisions at 
any one time). The value of Net Purchase Payments 
allocated to the Separate Account, and the value of 
an individual Participant's interest will vary depending 
upon the investment performance of the Fund shares 
of the designated Division in which such Net Pur- 
chase Payments are allocated. In addition, an individ- 
ual Participant may transfer all or a part of his interest 
in one Division to another Division of the Separate 
Account or to a fixed accumulation account main- 
tained by Federal Life; or he may transfer all or a part 
of his interest in a fixed accumulation account to a 
Separate Account Division. Transfers from the fixed 
accumulation account to the Separate Accounts may 
be effected only once annually, except such transfer 
may be also effected at time of annuitization. Except 
for the fact that no transfers may be made during the 
first contract year, transfers among the Divisions are 
not limited in number. No partial transfer will be 
permitted if the value of the Division from which 
amounts are to be transfered is less than $600 after 
such transfer, or if the amount transferred is less than 
$300. Each transfer is made at the relative net asset 
values of the Funds in the Divisions affected without 
the imposition of additional sales and administrative 
expense charges, at the next succeeding valuation on 
the date written directions from the _ individual 
Participant are received by Federal Life. 


With regard to Section 11, Applicants seek to amend 
and supplement the Order of April 7, 1976 to add the 
Additional Fund Participants in the offers of 
exchange as approved by that Order, and to include 
such Additional Fund Participants and the Under- 
writer in the exemptions from Sections 26(a) and 
27(c)(2) previously granted pursuant to Section 6(c). 
In addition, applicants seek to amend and supple- 
ment the previous Order with regard to Section 22(d) 
of the Act to the extent necessary to permit aggrega- 
tion of the value of shares of the Funds with the Ad- 
justed Purchase Payments under the Contracts for 
purposes of calculating the applicable reduced sales 
load for quantity discounts. 


Section 17 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or principal 
underwriter therefor to make an offer to the holder of 
a security of such company or of any other open-end 
investment company to exchange his security for a 
security in the same or another such company on any 
basis other than the relative net asset values of the 
respective securities to be exchanged unless the 
terms of the offer have first been submitted to and 





approved by the Commission. Section 11(c) provides 
that, irrespective of the basis of exchange, the provi- 
sions of subsection (a) shall be applicable to any type 
of offer of exchange of the securities of registered 
unit investment trusts for the securities of any other 
investment company. 


The Order of April 7, 1976 approved the conversion 
of Contract Accumulation Units from any one of the 
six Divisions of the Separate Account to any other 
Division of the Separate Account then in existence. It 
is proposed that this conversion right be extended so 
as to encompass the two additional Divisions whose 
underlying investment media will consist of shares of 
Qualified Dividend Portfolio Il, Inc. and Whitehall 
Money Market Trust, respectively. 


Applicants assert that under terms of the right to 
convert among Divisions of the Separate Account, 
no danger of any of the abuses that Section 11 was 
enacted to prevent is present. It is also asserted that 
the purpose of providing such rights is to permit Unit- 
holders of oneDivision of the Separate Account who 
wish to have their annuity Contracts funded by the 
Fund shares of another Division the opportunity to do 
so, thus providing individual Participants with greater 
flexibility in planning for their financial futures. 


Applicants submit that there will be no imposition of 
sales and administrative expense charges, and the 
conversion will be at net asset value. 


Section 26(a) and 27\c)(2) 


Section 27(c)(2) of the Act, as here relevant, pro- 
hibits the issuer of a periodic payment plan certificate 
and any depositor or underwriter for such issuer from 
selling such periodic payment plan certificates unless 
the proceeds of all payments (other than any sales 
load) are deposited with a qualified bank as trustee or 
custodian, and held under an indenture or agreement 
containing specified provisions. Section 26(a) re- 
quires that such indenture or custodianship agree- 
ment must provide, /nter alia, that the bank (i) shall 
have posses,ion of all property of the unit investment 
trust and segregate and hold the same in trust subject 
only to the charges and collections specifically al- 
lowed under clauses (A), (B) and (C) of such Sec- 
tion until distribution to the security holders of the 
trust; (ii) shall not resign until the trust has been liqui- 
dated or a successor has been appointed; (iii) may 
collect from the income and, if necessary, from the 
corpus of the trust such fees for services provided for 
in the agreement; (iv) shall not allow as an expense 
any payment to the depositor or principal underwriter 
except a fee, not exceeding such reasonable amount 
as the Commission may prescribe, for performing 
bookkeeping and other administrative services of a 
character normally performed by the bank itself. 


In the arrangement now existing, pursuant to the 
Order set forth in Investment Company Act Release 
No. 9241, the Separate Account acts as custodian of 
its own assets. Applicants request that the Order of 
exemption from Sections 26(a) and 27(c)(2) of the 
Act be amended to include the Contracts funded in 
the proposed two additional Divisions of the Separate 
Account. 


In support of such request, Applicants state that the 
assets of the eight Divisions of the Separate Account 
will consist solely of the shares of the mutual funds in 
which each particular Division of the Separate Ac- 
count invests and that such shares will be held in a 
open account so that ownership of Fund shares by 
the Separate Account will only be indicated on the 
books of the Funds and the Separate Account, and 
will not be evidenced by transferable stock certifi- 
cates. The assets of each Separate Account Division 
will be kept physically segregated by Federal Life and 
held separate from the assets of Federal Life itself. 
Applicants state that Federal Life will maintain a 
record of all purchases and redemptions of the Fund 
shares in each applicable Division of the Separate 
Account and will prepare and forward reports to the 
Commission and others where required. 


Applicants further state that Federal Life is subject to 
extensive supervision and control by the Illinois Com- 
missioner and the comparable official of each state in 
which it does business; and that Federal Life’s activi- 
ties are subject to constant review by the Illinois In- 
surance Department and its representatives at all 
times and subject to comprehensive examination 
periodically. Applicants assert that Federal Life may 
not abrogate its obligations under the Contracts and 
that any substitution of an underlying Fund of the 
Separate Account can only take place upon sound 
reasons by Federal Life, as stated in the Separate 
Account prospectus, and then only upon a prior 
favorable vote of a majority of the units having an 
interest in the Fund to be substituted and the prior 
approval of the Securities and Exchange Commis- 
sion. Applicants finally state that Federal Life main- 
tains fidelity bonds covering its employees which pro- 
vide coverage in the amount of $650,000. 


Applicants contend that the foregoing laws, 
regulations and arrangement will provide substantial 
assurance that all obligations under the Contracts 
participating in the Separate Account will be per- 
formed, and that the dangers addressed by Sections 
26(a) and 27(c)(2) are not present in this situation. 


Applicants have consented that the request for the 
foregoing exemptions may be made subject to the 
following conditions: (1) that the deductions for 
administrative services shall not exceed such reason- 


SEC DOCKET/127 





able amount as the Commission shall prescribe, and 
the Commission may reserve jurisdiction for such 
purpose, and (2) that the payment of sums and 
charges out of the assets of the Separate Account 
shall not be determined to be exempted from regula- 
tion by the Commission by reason of the requested 
amended Order, provided that Applicants’ consent to 
this condition shall not be determined to be a 
concession to the Commission of authority to regu- 
late the payment of sums and charges out of such 
assets other than charges for administrative services, 
and Applicants reserve the right in any proceeding 
before the Commission or in any suit or action in any 
court, to assert that the Commission has no authority 
to regulate the payment of such other sums and 
charges. 


Additionally Exemptions Requested — Section 22(d) 


Applicants propose to permit present shareholders of 
the participating Funds who have held at least ninety 
percent of the value of their shares for one year or 
longer to purchase Contracts at a reduced sales load 
applicable to a quantity discount, which sales load is 
to be determined by combining the value of all Fund 
shares owned with the amount of Adjusted Purchase 
Payments under the Contracts. Shareholders of the 
Funds may do this without transferring shares held in 
an existing Fund Account into this Contract. 


Section 22(d) of the Act provides in pertinent part 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the prospectus. 


Rule 22d-3, in substance, permits the sale of variable 
annuity contracts at variations in the sales load 
deductions, provided that the prospectus for such 
variable annuity discloses the variations in sales load 
and the basis therefor, and further provided that such 
variations are not unfairly discriminatory. Applicants 
warrant that the availability of the reduced sales loads 
to the proposed categories of prospective purchasers 
and the bases therefor will be fully disclosed in the 
prospectuses of the Contracts, if said variations are 
approved. Applicants concede that the Rule 22d-3 
exemption criteria may not be literally satisfied, al- 
though they assert the proposed arrangement is not 
unfairly discriminatory against any person and will be 
disclosed in the prospectus for the Contracts. In pro- 
posing this reduced sales load privilege, Applicants 
indicate reliance on the Commission’s announcement 
in Investment Company Act Release No. 8570 
(November 4, 1974) which indicates that the Com- 
mission would favorably consider an application for 
exemption from Section 22(d) to permit sales load 
reductions to offered to persons who have previously 


128/SEC DOCKET 


or contemporaneously purchased another investment 
or insurance product from the same retailer or dis- 
tributed by the same underwriter, if such exemption 
were in the best interest of investors. 


Applicants assert that it is in the public interest and in 
the interest of investors to permit the proposed 
reduction of sales load. This is so even though the 
underwriter of the Separate Account and the under- 
writer of the Funds are different entities, because of 
the close relationship existing among Applicants 
which warrants such reduced sales charge. The 
Separate Account only invests in mutual funds which 
are members of the Vanguard Group of Investment 
Companies. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 10, 1979 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon 
Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
foilowing said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10832/August 14, 1979 


In the Matter of 


SENTINEL GROWTH FUND, INC. 
(811-1750) 


SENTINEL BOND FUND, INC. 
(811-1751) 


and 


SENTINEL TRUSTEES FUND, INC. 
(811-2117) 

National Life Drive 

Montpelier, Vermont 05602 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANTS HAVE CEASED 
TO BE INVESTMENT COMPANIES. 


Sentinel Growth Fund, Inc., Sentinel Bond Fund, 
Inc., and Sentinel Trustees Fund, Inc. (‘Appli- 
cants”), Maryland corporations registered under the 
Investment Company Act of 1940 (“Act’’) as open- 
end, diversified, management investment companies, 
filed applications on February 1, 1979, pursuant to 
Section 8(f) of the Act for orders of the Commission 
declaring that Applicants have ceased to be invest- 
ment companies as defined by the Act. 


On July 10, 1979, a notice was issued (Investment 
Company Act Release No. 10772) of the filing of the 
applications. The notice gave interested persons an 
opportunity to request a hearing on any of these 
matters and stated that orders disposing of the appili- 
cations would be issued as of course unless a hearing 
or hearings should be ordered. No request for a hear- 
ing has been filed, and the Commission has not 
ordered a hearing. 


The matters have been considered, and it is found 
that Applicants have ceased to be investment com- 
panies as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the proposed trans- 
action whereby Applicants will carry out the terms of 
_the Agreement be, and hereby is, permitted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10833/August 14, 1979 


In the Matter of 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY 


AND 


HARTFORD EQUITY SALES COMPANY, INC. 
Hartford Plaza 
Hartford, CT 06115 


(812-4515) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 9(c) OF THE ACT FOR EXEMPTION FROM 
THE PROVISIONS OF SECTION 9(a) AND ORDER 
OF TEMPORARY EXEMPTION PENDING DETER- 
MINATION OF APPLICATION 


NOTICE IS HEREBY GIVEN that Hartford Variable 
Annuity Life Insurance Company (“HVA”), a stock 
life insurance company organized under the laws of 
the State of Connecticut, and Hartford Equity Sales 
Company, Inc. (““HESCO”’), a broker-dealer under the 
Securities Exchange Act of 1934 (“Exchange Act”) 
(collectively ‘‘Applicants’’), have filed an Application 
pursuant to Section 9(c) of the Investment Company 
Act of 1940 (“Act”), for temporary and permanent 
exemption from the provisions of Section 9(a). All 
interested persons are referred to the Application on 
file with the Commission for a statement of the repre- 
sentations contained therein which are summarized 
below. 


Applicant HVA is a wholly-owned subsidiary of Hart- 
ford Life Insurance Company. International Tele- 
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phone and Telegraph Corporation owns 99.9% of the 
outstanding common stock and, together with a sub- 
sidiary, owns 100% of the outstanding common 
stock of Hartford Fire Insurance Company which, in 
turn, owns 100% of the outstanding stock of Hart- 
ford Life Insurance Company. Applicant HESCO is a 
wholly-owned subsidiary of Applicant HVA. 


Applicant HVA now serves as depositor of three HVA 
investment company separate accounts: Hartford 
Variable Annuity Life Insurance Company DC Vari- 
able Account-l (‘“‘HVA-DC-1"), Hartford Variable An- 
nuity Life Insurance Company OP Variable Account 
(“HVA-QP-VA"’) and Hartford Variable Annuity Life 
Insurance Company DC Variable Account-ll 
(“HVA-DC-II’’). HVA-DC-I, HVA-DC-II and HVA-OP- 
VA are each unit-investment-trust type investment 
companies and are registered as such with the Com- 
mission under the Act. In addition HESCO now 
serves as principal underwriter of the securities issued 
with respect to HVA-DC-II and HVA-QP-VA as well 
as principal underwriter of the securities issued with 
respect to a fourth separate account, Hartford Vari- 
able Annuity Life Insurance Company Separate Ac- 
count, that is registered with the Commission as an 
open-end, diversified, management investment 
company. 


BACKGROUND 
AND 
HISTORY OF PRIOR APPLICATIONS 


On June 16, 1972 the Commission instituted an in- 
junctive action in the United States District Court for 
the Southern District of New York naming Interna- 
tional Telephone and Telegraph Corporation (here- 
after “ITT’’) and certain other persons, alleging, inter 
alia, that ITT had violated Sections 5 and 17(a) of the 
Securities Act of 1933 (hereafter ‘Securities Act’’). 
The suit alleged that ITT participated in a transaction 
involving the offer and sale of shares of ITT cumula- 
tive preferred stock when no Securities Act registra- 
tion statement respecting such securities had been 
filed or was in effect, in violation of Sections 5(a) and 
5(c) of the Act, and that the jurisdictional facilities 
had been used for the purposes of sale and for de- 
livery after sale of such securities without such secu- 
rities having been accompanied or preceded by a 


statutory prospectus, in violation of Section 5(b) of 
the Act. 


The suit also alleged that the failure to disclose the 
substance of negotiations then being conducted by 
ITT and the United States Department of Justice to 
settle certain anti-trust suits then pending against ITT 
as well as material developments in those negotia- 
tions in connection with the offer and sale of certain 
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securities constituted the Commission of material 
facts in violation of Section 17(a). 


On June 20, 1972 the Commission and ITT entered 
into a consent agreement and a permanent injunction 
was entered. At the time of the entry of the injunc- 
tion, HVA was serving as investment adviser to HVA 
Separate Account and as principal underwriter of the 
securities issued with respect to such account. Be- 
cause of the entry of the permanent injunction, HVA 
could no longer serve as either investment adviser to 
HVA Separate Account or as principal underwriter of 
the securities issue with respect thereto because of 
the provisions of Section 9(a) of the Act. Section 9(a) 
of the Act, in pertinent part, provides as follows: 


“It shall be unlawful for any of the following 
persons to serve or act in the capacity of... 
investment adviser. ..or principal under- 
writer for any registered open-end com- 
pany. . .;(2) any person who, by reason of any 
misconduct, is permanently or temporarily 
enjoined by order, judgment or decree of any 
court of competent jurisdiction. . . from 
engaging in or continuing any conduct or 
practice in connection with. . . the purchase 
or sale of any security; or (3) any company 
any affiliated person of which is ineligible, by 
reason of paragraph. . . (2), to serve or act in 
the foregoing capacities." 


Contemporaneously with the entry of the permanent 
injunction, ITT, Hamilton Management Corporation 
(another person similarly affected by the entry of the 
consent injunction against ITT) and HVA filed an 
Application with the Commission for an Order pursu- 
ant to the provisions of Section 9(c) exempting the 
Applicants from the proscriptions of Section 9(a). In 
addition, Applicants Hamilton Management Corpora- 
tion and HVA also applied for a temporary order of 
exemption from Section 9(a) pending the Commis- 
sion’s final determination of the Application for relief. 


Section 9(c) provides in pertinent part that, upon ap- 
plication the Commission shall grant an exemption 
from the provisions of Section 9(a) either uncondi- 
tionally or on an appropriate temporary or other con- 
ditional basis, if it is established that the prohibitions 
of Section 9(a), as applied to the applicant are unduly 
or disproportionately severe or that the conduct of 
such person has been such as not to make it against 
the public interest or protection of investors to grant 
such application. 


The Commission, on June 20, 1972, granted the re- 
quest of Applicants HVA and Hamilton Management 





Corporation for a temporary exemption from the pro- 
visions of Section 9(a) pending determination of the 
Application for relief. On the same day Notice of the 
Application was given and interested persons were 
given until July 28, 1972 to request a hearing. Re- 
quests for a hearing on the Application were filed 
and, by Order dated January 10, 1973, the Commis- 
sion ordered a hearing pursuant to Section 40(a) of 
the Act. The hearing commenced on February 12, 
1973 and continued thereafter. 


On July 3, 1973 HESCO was organized as a broker- 
dealer in securities. The Application states that there- 
after, it was determined that HESCO would succeed 
HVA as principal underwriter with respect to the 
securities of HVA Separate Account. However, since 
HESCO was also an affiliate of ITT, it was barred 
from serving as principal underwriter. On May 17, 
1974 an Application pursuant to Section 9(c) of the 
Act was filed by HESCO seeking a permanent 
exemption from the bar imposed by Section 9(a) in 
order that it might serve as HVA Separate Account’s 
principal underwriter as well as temporary relief there- 
from pending final determination of HESCO’s Appli- 
cation. The Commission temporarily exempted 
HESCO from the proscriptions of Section 9(a) pend- 
ing final determination of its Application which was 
consolidated for hearing with the existing Application 
of HVA, Hamilton Management Corporation and ITT 
with respect to which no final determination had yet 
been reached. On November 1, 1974 HESCO as- 
sumed the function of principal underwriter. 


The Application further states that in 1975, since no 
determination had yet been made on the Application 
of HVA, Hamilton Management Corporation and ITT 
and HESCO, a determination was made that HVA 
would not continue to serve as investment adviser to 
the HVA Separate Account and that HESCO would 
not continue to serve as principal underwriter of the 
securities issued with respect to such Account. The 
HVA Separate Account Committee selected E. W. 
Axe & Co., Inc. as investment adviser and Axe Secu- 
rities Corporation (hereafter ‘‘Axe’’) as_ principal 
underwriter to serve in place of the former com- 
panies. On November 14, 1975 the Applications of 
HVA and of HESCO were withdrawn and the admin- 
istrative proceedings with respect to such Applica- 
tions were cancelled. 


1976 APPLICATION OF HVA WITH RESPECT TO 
HVA-DC-I, HVA-DC-II and HVA-QP-VA 


In connection with the operations of HVA-DC-l, 
HVA-DCOII and HVA-QP-VA, HVA entered into an 
agreement with Axe under the terms of which HVA 
agreed that it would assume responsibility for the 
maintenance of the records that are required to be 
kept by Axe as depositor under the provisions of the 


Section 26(a)(4) of the Act and by Axe as depositor 
and principal underwriter by the provisions of Section 
31(a) of the Act and Rules 31a-1 and 31a-2 there- 
under. HVA also entered into a recordkeeping agree- 
ment with Hartford National Bank as Custodian of 
HVA-DC-I, HVA-DC-Il and HVA-QP-VA under the 
terms of which HVA agreed to maintain and preserve 
on behalf of Hartford National Bank, under Section 
21(a) of the Act and Rules 31a-1 and 31a-2 there- 
under, such accounts, books and other documents as 
constituted the records forming the basis for the fi- 
nancial statements required to be filed pursuant to 
Section 30 of the Act and the auditor's certificates re- 
lating thereto. 


The performance of these functions by HVA pursuant 
to its agreements with Axe and Hartford National 
Bank, as well as the performance of certain other 
functions, might have been deemed as sufficient to 
constitute HVA as depositor of HVA-DC-l, 
HVA-DC-II and HVA-QP-VA, a function prohibited to 
it by the terms of Section 9(a) of the Act. Accord- 
ingly, HVA requested an Order from the Commission 
under Section 9(c) exempting it, to the extent neces- 
sary, from the prohibitions of Section 9(a) in order 
that it might perform the duties which it undertook to 
perform by the terms of the agreements with Axe and 
Hartford National Bank referred to above. On August 
24, 1977 the Commission issued an Order pursuant to 
Section 9(c) of the Act exempting HVA from Section 
9(a) to the extent requested. 


1977 APPLICATION OF HVA AND HESCO 


The Application states that toward the close of 1977, 
it was determined that Axe would not continue to 
serve as depositor of HVA-OQP-VA, HVA-DC-I and 
HVA-DC-Il and as principal underwriter of the securi- 
ties issued with respect to those investment com- 
panies and, accordingly, on December 5, 1977, HVA 
and HESCO filed an Amended Application pursuant 
to Section 9(c) in order that (1) HVA might serve as 
depositor of HVA-OP-VA, HVA-DC-I and HVA-DC-II 
to the extent not permitted pursuant to the Commis- 
sion’s Order issued on August 24, 1977, supra, and to 
any other investment company that might be spon- 
sored, created, organized and operated by HVA and 
(3) that HESCO might serve as principal underwriter 
of the securities issued with respect to HVA-OP-VA, 
HVA-DC-I, HVA-DC-Il and HVA Separate Account 
and any other investment company that might be 
sponsored, created, organized and operated by HVA. 


On November 16, 1978, the Commission entered an 
Order pursuant to Section 9(c) to authorize HVA to 
serve as sponsor-depositor of HVA-OP-VA, HVA- 
DC-I, HVA-DC-II and any other investment company 
that may be sponsored, created, organized or oper- 
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ated by HVA in the future and to permit HESCO to 
serve as principal underwriter with respect to HVA 
Separate Account, HVA-DC-I, HVA-DC-ll, HVA- 
QP-VA and any other investment company that 
might be sponsored, created, organized or operated 
by HVA in the future. HVA and HESCO assumed 
such roles on December 1, 1978. 


PRESENT APPLICATION 


On August 8, 1979 an Order was entered by the 
United States District Court for the District of Colum- 
bia permanently enjoining ITT, its affiliates and sub- 
sidiaries, among others, from further violations of 
certain anti-fraud, reporting, proxy and record-keep- 
ing provisions of the Federal securities laws. The 
Commission's Complaint for Injunction, filed on May 
4, 1978, had alleged violations of the Federal securi- 
ties laws by reason of, among other things, ITT’s fail- 
ure to disclose its having made various payments to 
foreign government officials and employees of non- 
governmental commercial customers for purposes of 
obtaining business and improperly influencing gov- 
ernmental action. ITT consented to the entry of the 
permanent injunction, the ban of Section 9(a) of the 
Act again fell on HVA and HESCO, prohibiting them 
from continuing to serve respectively as depositor 
and HVA-QP-VA, HVA-DC-I and HVA-DC-II and as 
principal underwriter of the securities issued with 
respect to said investment companies as well as HVA 
Separate Account. 


Applicants HVA and HESCO request the Commission 
to issue a temporary Order pursuant to Section 9(c) 
exempting them from the prohibitions of Section 9(a) 
so that they may continue to serve respectively as 
depositor of HVA-OP-VA, HVA-DC-I and HVA-DC-II 
and as principal underwriter of the securities of such 
investment companies as well as HVA Separate Ac- 
count pending final determination by the Commission 
of the request for a permanent exemptive Order. 


Applicants also request the Commission to issue an 
Order permanently exempting them from the prohibi- 
tions of Section 9(a) arising out of the issuance of the 
permanent injunctions, as hereinabove described, so 
that each of them can serve respectively in all capaci- 
ties enumerated in Section 9(a) even though there is 
no present intention for HVA to serve as investment 
adviser to HVA Separate Account or Hartford Fund, 
an open-end investment company the shares of 
which serve as the underlying investment media of 
HVA-QP-VA, HVA-DC-I and HVA-DC-II. 


Applicants allege, in support of their request for 
temporary and permanent relief, the following: 
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(a) To prevent Applicants from continuing to serve 
as depositor and principal underwriter pending deter- 
mination of Applicant’s request for a permanent 
Section 9(c) Order of the Commission would require 
HVA-OQP-VA, HVA-DC-I, HVA-DC-Il and Hartford 
Separate Account to totally suspend operations in- 
cluding the total cessation of all sales activities with 
the consequent dislocations and problems that this 
would cause. 


(b) Neither Applicant HVA nor Applicant HESCO nor 
any of their respective officers, directors and em- 
ployees, were named as respondents in the injunctive 
actions instituted nor were any of such persons 
named in the permanent injunctions which were 
entered pursuant thereto. Applicants HVA and 
HESCO are barred solely by virtue of their affiliated 
relationships. 


(c) To prevent HVA and HESCO from serving in any 
of the prohibited capacities set forth in Section 9(a) 
of the Act would be to unjustly penalize them for 
wrongs which they did not commit and, under the 
circumstances, the penalties are unduly and dispro- 
portionately severe. The conduct of such persons has 
been such as not to make it against the public inter- 
est or protection of investors to grant the Applica- 
tion. 


(d) there have been no changes in the ties between 
HVA and HESCO on the one hand and ITT on the 
other since the original Application was filed on June 
20, 1972; the relationships remain the same. The 
Commission having considered the foregoing, IT IS 
ORDERED, pursuant to Section 9(c) of the Act, that 
Applicants be and they are hereby temporarily 
exempted from the provisions of Section 9(a) of the 
Act, to permit HVA and HESCO to continue to serve 
respectively as depositor of HVA-OP-VA, HVA-DC-I 
and HVA-DC-II and as principal underwriter of the 
securities of such investment companies as well as 
HVA Separate Account pending final determination 
by the Commission of the request for a permanent 
exemptive order. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 7, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues of fact or law pro- 
posed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail (air mail 
if the person being served is located more than 500 





miles from the point of mailing) upon Applicants in 
care of Martin V. Miller, Esq. 1300 Two Girard Plaza, 
Broad Street and South Penn Plaza, Philadelphia, PA 
19102. Proof of such service (by affidavit, or in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. At any time after 
said date, as provided in Rule O-5 of the Rules and 
Regulations promulgated under the Act, and order dis- 
posing of the Application herein may be issued by the 
Commission upon the basis of the information stated in 
said Application, unless an order for hearing upon said 
Application shall be issued upon request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive notice of further developments in this mat- 
ter, including the date of the hearing (if ordered) and 
any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10834/August 14, 1979 


In the Matter of 


THE WILLOW FUND, INC. 
Greenville Center 
3801 Kennett Pike 
Wilmington, Delaware 19807 


(812-4483) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 22(d) OF THE ACT 


The Willow Fund, Inc. (‘‘Fund’’), an open-end, non- 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“‘Act’’), filed an application on May 29, 1979, and 
amendments thereto on June 26, 1979, and July 23, 
1979. The application requested that the Commission 
issue an order.exempting the Fund, whose shares are 
‘currently offered for sale at net asset value without 


imposition of a sales charge, from the provisions of 
Section 22(d) of the Act to the extent necessary to 
allow the Fund to continue to offer its shares without 
a sales charge to shareholders of record on July 11, 
1979, after implementation of distribution arrange- 
ments that would impose a sales charge on all new 
sales of Applicant's shares. 


The amendment of July 23, 1979, confirms several 
representations made by the Fund and summarized in 
the notice of the above application. Specifically, the 
amendment states that the Fund’s shareholders ap- 
proved the adoption of a provision to the Fund’s Re- 
stated Certificate of Incorporation at a Special Meet- 
ing of Stockholders held on July 11, 1979, authoriz- 
ing the Fund’s distributor to add a sales charge to the 
net asset value on all new sales of the Fund’s stock to 
the public; the amendment also states that, notwith- 
standing such approval by the shareholders, the Fund 
will continue to sell its shares at net asset value with- 
out a sales charge until the disposition of the above 
application by the Commission. 


On July 17, 1979, a notice was issued (Investment 
Company Act Rel. No. 10785) on the above applica- 
tion. The notice gave interested persons an opportu- 
nity to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropri- 
ate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for an exemption from the provi- 
sions of Section 22(d) of the Act, to the extent re- 
quested, be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10835/ August 15, 1979 


In the Matter of 


CORPORATE SECURITIES TRUST, INTERME- 
DIATE-TERM DEBT SERIES 1, AND SUBSE- 
QUENT SERIES 

c/o Smith Barney, Harris Upham & Co. Incorporated 
1345 Avenue of the Americas 

New York, New York 10019 


(812-4473) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED REINVESTMENT PRO- 
GRAM FROM THE PROVISIONS OF SECTION 22(d) 
OF THE ACT 


Corporate Securities Trust, Intermediate-Term Debt 
Series 1, and Subsequent Series (‘‘Applicant’’), reg- 
istered under the Investment Company Act of 1940 
(“Act’’) as a unit investment trust, filed an application 
on May 10, 1979, and an amendment thereto on July 
11, 1979, for an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 22(d) of the Act to permit 
Applicant to offer unitholders of all of its Long-Term 
Debt Series and Intermediate-Term Debt Series 
(“Debt Series’) the opportunity to participate in the 
Corporate Securities Trust Reinvestment Program, 
pursuant to which a holder of five or more units of a 
Debt Series could elect to have monthly distributions 
with respect to such units automatically reinvested in 
units of other Debt Series without the payment of the 
sales charge customarily imposed on purchases of 
such units. 


On July 19, 1979, a notice was issued (Investment 
Company Act Release No. 10787) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropri- 
ate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 
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IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the exemption from Section 22(d) of the Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10836/August 15, 1979 


In the Matter of 


SHEARSON DAILY DIVIDEND INC. 
767 Fifth Avenue 
New York, New York 10022 


(812-4471) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMP- 
TION FROM THE PROVISIONS OF RULE 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Shearson Daily Divi- 
dend Inc. (““Fund’’), registered under the Investment 
Company Act of 1940 (‘‘Act’’) as an open-end, diver- 
sified investment company filed an application on 
May 1, 1979, and an amendment thereto on July 23, 
1979, requesting an order of the Commission, pursu- 
ant to Section 6(c) of the Act, exempting the Fund 
from the provisions of Rule 22c-1 thereunder to the 
extent necessary to permit the Fund to compute its 
net asset value per share, for purposes of effecting 
sales and redemptions of its shares, using a time 
other than the close of trading on the New York 
Stock Exchange. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 





The Fund represents that it registered under the Act 
on March 20, 1979, as a “money market’ fund de- 
signed as an investment vehicle for investors who 
desire to place assets in money market instruments 
where the primary considerations are safety, liquidity 
and, to the extent consistent with the foregoing, a 
high income return. The Fund further represents that 
its portfolio may be invested exclusively in a variety of 
short-term money market instruments consisting of 
securities issued or guaranteed by the U.S. Govern- 
ment or its agencies or instrumentalities; certificates 
of deposit, including those issued by domestic banks, 
and savings and loan and similar associations; and 
high-grade commercial paper. According to the appli- 
cation, all investments by the Fund must consist of 
obligations maturing within one year from the date of 
acquisition, and the average maturity of all its invest- 
ments (on a dollar-weighted basis) will be 120 days or 
less. 


The Fund proposes to compute its net asset value 
using a time other than the close of trading on the 
New York Stock Exchange. In this regard, the Fund 
represents that the board of directors of the Fund, 
including a majority of the directors who are not 
interested persons, have determined that it is in the 
best interest of the Fund to compute its net asset 
value for the purposes of sales and redemptions of 
its shares solely as of 2:30 P. M., New York City time, 
and to require that notice of intent to purchase or 
redeem its shares be given prior to 2:30 P. M., New 
York City time in order for such purchases to be 
effected upon receipt of Federal Funds or for such 
redemptions to be effected on the same day as re- 
quested. The Fund also represents that such deter- 
mination by its board of directors will be reviewed no 
less frequently than annually. 


Rule 22c-1 under the Act provides, in pertinent part, 
that no registered investment company issuing any 
redeemable security shall sell, redeem, or repurchase 
any such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell such 
security. Subsection (b) of Rule 22c-1 defines the 
term “‘current net asset value’ of a redeemable secu- 
rity as that value computed on each day during which 
the New York Stock Exchange is open for trading, 
not less than once daily as of the time of the close of 
trading on such exchange. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, condi- 
tionally or unconditionally exempt any person, secu- 
rity or transaction, or any class or classes of persons, 


securities or transactions, from any provision of the 
Act or any rule thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


In support of the relief requested, the Fund repre- 
sents that this policy of computing net asset value as 
of 2:30 P.M., New York City time, would aid in the 
effective management of the Fund's portfolio. Ac- 
cording to the application, in order for the Fund to 
make investments which will generate income im- 
mediately, it must have Federal Funds available to it. 
The earlier in the day that the Fund is aware of the 
cash available for investment through net purchases 
of its shares, the more time it will have to analyze the 
available investment alternatives and secure terms 
most attractive and beneficial to the Fund. 


The Fund further proposes to declare its daily net 
dividend as of 2:30 P.M., New York City time, to 
shareholders of record, excluding shares purchased, 
but including shares redeemed, on that day. In view 
of the above and the fact that the portfolio securities 
of the Fund will not be listed on any stock exchange, 
the Fund’s management can perceive no benefit to 
shareholders in computing the net asset value for a 
second time as of the close of trading on the New 
York Stock Exchange, aside from technical compli- 
ance with Rule 22c-1. The Fund asserts that opportu- 
nities for dilution of the value of the outstanding 
securities of the Fund will not be present if the re- 
quested exemption is granted. In addition, because 
the Fund’s distributor and custodian reconcile their 
accounting records on a daily basis, the Fund rejects 
all orders for the purchase of its shares received by its 
distributor after 2:30 P.M., New York City time. The 
Fund believes that if it were permitted to determine 
its net asset value as of 2:30 P.M., there would be no 
necessity for the Fund to reject any orders for the 
purchase of its common stock. 


The Fund submits that the exemption it requests is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 10, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
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mission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail upon the 
Fund at the address stated above. Proof of such ser- 
vice (by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, 
or advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10840/ August 15, 1979 


In the Matter of 


WHITEHALL MONEY MARKET TRUST 
1250 Drummers Lane 
Valley Forge, Pennsylvania 19482 


(812-4490) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 UNDER THE ACT. 


On July 17, 1979, a notice was issued (Investment 
Company Act Release No. 10784) of an application 
filed on June 8, 1979, and amended on July 11, 1979, 
by Whitehall Money Market Trust (‘Applicant’), an 
open-end, diversified, management investment com- 
pany registered under the Investment Company Act 
of 1940 (‘‘Act’’), for an order, pursuant to Section 
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6(c) of the Act, exempting Applicant from the provi- 
sions of Rules 2a-4 and 22c-1 under the Act, to the 
extent necessary to permit Applicant to compute its 
price per share, for the purpose of effecting sales, re- 
demptions and repurchases of its shares, to the near- 
est one cent on a share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropri- 
ate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Applicant has consented: 


(a) The Trustees of Applicant, in supervising Appli- 
cant’s operations and delegating special responsibili- 
ties involving portfolio management to Applicant's 
investment adviser, undertake—as a particular re- 
sponsibility within their overall duty of care owed to 
Applicant’s shareholders—to assure to the extent 
reasonably practicable, taking into account current 
market conditions affecting Applicant’s investment 
objective, that the price per share of Applicant's 
shares as computed for purposes of distribution, 
redemption and repurchase, rounded to the nearest 
one cent, will not deviate from $1.00; 


(b) Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of main- 
taining a stable price per share, and that Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year (although obliga- 
tions subject to repurchase agreements may have a 
maturity in excess of one year), or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


(c) Applicant’s purchases of portfolio instruments, in- 
cluding securities underlying repurchase agreements, 
will be limited to the following money market instru- 
ments: (i) securities issued or guaranteed by the 
United States Government or any of its agencies and 
instrumentalities; (ii) certificates of deposit and 
bankers’ acceptances of U.S. banks having total 
assets in excess of $1 billion; (iii) commercial paper 





rated A-1 by Standard & Poor’s Corporation or 
Prime-1 by Moody’s Investors Service, Inc. or, if not 
rated, issued by a corporation having an outstanding 
unsecured debt issue rated Aa or better by Moody's 
or AA or better by Standard & Poor's; (iv) short-term 
corporate obligations rated Aa or better by Moody's 
or AA or better by Standard & Poor's; and (v) secu- 
rities listed in (i) and (ii) which are subject to repur- 
chase agreements, provided that such agreements 
are limited to transactions with financial institutions 
believed by Applicant and its investment adviser to 
present minimal credit risks. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10841/August 15, 1979 


In the Matter of 


LORD ABBETT CASH RESERVE FUND, Inc. 
63 Wall Street 
New York, New York 10005 


(812-4495) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 UNDER THE ACT. 


On July 16, 1979, a notice was issued (Investment 
Company Act Release No. 10782) of an application 
filed on June 18, 1979, and amended on July 2, 1979, 
and July 23, 1979, by Lord Abbett Cash Reserve 
Fund, Inc. (‘Applicant’), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (’‘Act’’), for an 
order pursuant to Section 6(c) of the Act exempting 
Applicant from the provisons of Rules 2a-4 and 22c-1 
under the Act, to the extent necessary to permit 


Applicant to compute its price per share, for the 
purpose of effecting sales, redemptions and 
repurchases of its shares, to the nearest one cent on 
a share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with subject to the following conditions to which 
Applicant has consented: 


1. Applicant’s Board of Directors, in supervising 
Applicant's operations and delegating special 
responsibilities involving portfolio management to 
Applicant's investment adviser, will undertake—as a 
particular responsibility within its overall duty of care 
owed to Applicant’s shareholders—to assure to the 
extent reasonably practicable, taking into account 
current market conditions affecting Applicant's 
investment objective, that the price per share of 
Applicant’s shares as computed for purposes of 
sales, repurchases and redemptions, rounded to the 
nearest one cent, will not deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of main- 
taining a stable price per share, and Applicant will not 
(i) purchase any instrument with a remaining maturity 
of greater than one year, or (ii) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days; and 


3. Applicant’s purchases of portfolio instruments, 
including securities underlying repurchase agree- 
ments, will be limited to the following classes of high- 
quality instruments: (i) obligations issued by or 
guaranteed by the U.S. Government or any agency 
or instrumentality thereof; (ii) obligations (including 
certificates of deposit and bankers’ acceptances) of 
U. S. banks (including their foreign branches) and 
savings and loan associations which at the date of 
the latest public reporting had total assets in excess 
of $1 billion and capital, surplus, and undivided pro- 
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fits in excess of $100 million; (iii) commercial paper 
(such as short-term unsecured promissory notes of 
corporations and variable amount master demand 
notes) which at the date of investment is rated A-1 by 
Standard & Poor's Corporation or Prime-1 by Moody’s 
Investors Service, Inc., or, if not rated, is issued by 
companies having outstanding debt rated AAA or AA 
by Standard & Poor's or Aaa or Aa by Moody's; (iv) cor- 
porate debt securities (bonds and debentures) with no 
more than 12 months remaining to maturity at date of 
settlement and short-term repurchase agreements 
with member banks of the Federal Reserve System, 
primary dealers in U.S. Government securities, or 
broker-dealers. Applicant represents that such agree- 
ments will be limited to transactions with financial 
institutions believed by Applicant’s investment 
adviser to present minimal credit risks and will be 
collateralized by underlying money market instru- 
ments in which the Applicant may otherwise invest as 
described above. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10842/August 16, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6108/August 16, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10843/August 16, 1979 


In the Matter of 


THE DREMAN FUND, INC. 
Suite 3704 
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30 Broad Street 
New York, New York 10024 


(811-2826) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


The Dreman Fund, Inc. (‘Fund’’), an open-end, 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“‘Act’’), filed an application on May 21, 1979, pursu- 
ant to Section 8(f) of the Act for an order of the 
Commission declaring that the Fund has ceased to be 
an investment company as defined in the Act. 


On July 19, 1979, a notice (Investment Company Act 
Release No. 10788) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 


the Fund has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of the Dreman Fund, 
Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10844/August 16, 1979 


In the Matter of 


JEFFERSON STANDARD LIFE INSURANCE 
COMPANY 





JEFFERSON STANDARD SEPARATE ACCOUNT 
A 


PILOT LIFE INSURANCE COMPANY 
PILOT SEPARATE ACCOUNT A 


JEFFERSON-PILOT EQUITY SALES, INC. 
JP GROWTH FUND, INC. 


and 


JP INCOME FUND, INC. 
P.O. Box 21008 
Greensboro, NC 27420 


(812-4510) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 11 OF THE ACT APPROVING 
CERTAIN OFFERS OF EXCHANGE AND PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM SECTION 12(d)(1) 


NOTICE IS HEREBY GIVEN that Jefferson Standard 
Life Insurance Company (‘Jefferson Standard”’), a 
stock life insurance company organized in 1907 under 
the laws of the state of North Carolina, Jefferson 
Standard Separate Account A (‘Jefferson Account 
A’), &@ separate account of Jefferson Standard 
registered under the Investment Company Act of 
1940 (‘Act’) as a unit investment trust, Pilot Life 
Insurance company (’‘Pilot Life’’), a stock life 
insurance company organized in 1890 under the laws 
of the state of North Carolina, Pilot Separate 
Account A (‘‘Pilot Account A’’), a separate account 
of Pilot Life registered under the Act as a unit 
investment trust, JP Growth Fund, Inc. (‘Growth 
Fund’’), registered under the Act as an open-end 
management investment company, JP Income Fund, 
Inc., (‘Income Fund”’), registered under the Act as an 
open-end management investment company, and 
Jefferson-Pilot Equity Sales, Inc. (‘JP Equity 
Sales’’), a broker-dealer registered under the 
Securities Exchange Act of 1934, (collectively 
“Applicants’’) filed an application on July 30, 1979, 
for an order pursuant to Section 11 of the Act 
approving certain offers of exchange, and pursuant 
to Section 6(c) of the Act, for an order exempting 
from Section 12(d)(1), to the extent necessary, the 
proposed offers of exchange. All interested persons 
are referred to the application on file with the Com- 


mission for a statement of the representations therein 
which are summarized below. Jefferson Account A 
and Pilot Account A are separate accounts of 
Jefferson Standard and Pilot Life, respectively, which 
were established by each insurance company as the 
facility for the issuance by each of certain variable 
annuity contracts (the ‘Contracts’’). The assets of 
Jefferson Account A and Pilot Account A have 
heretofore been invested entirely in shares of the 
Growth Fund, which invests primarily in equity 
securities. Applicants propose to offer revised 
Contracts which will permit the purchasers of the 
Contracts to direct the apportionment of their net 
purchase payments between the Growth Fund and 
the Income Fund, which invests primarily in fixed 
income securities and dividend paying common 
stocks. The contract owner will be entitled to transfer 
accumulated funds from one Fund to the other Fund 
on an ongoing basis subject to such limitations as are 
set forth in the Contracts relating to the frequency of 
transfers, minimum amounts to be transferred, and 
minimum amounts remaining in a Fund after a 
transfer. The charge for each transfer will be $5.00, 
except that no charge will be assessed for a transfer 
made in connection with an election of the basis on 
which annuity payments will be made which is 
received at the insurance company’s home office at 
least 45 days prior to the commencement of annuity 
payments. Initially, the limitations contained in the 
Contracts will be as follows: The minimum amount 
which may be transferred will be the lesser of $200 or 
the entire amount in the Fund from which the 
transfer is being made, and a transfer of less than the 
full amount in a Fund will not be permitted if the 
value of either Fund after the transfer would be less 
than $500 unless the contract owner indicates he 
intends to continue making periodic payments to that 
Fund, in which event the $500 minimum can be 
waived by JP Equity Sales. Transfers during the 
payout period of the Contracts will be permitted only 
if annuity payments are being made under an option 
not involving a life contingency. Moreover, no 
transfer made in connection with an election of the 
basis on which annuity payments will be made will be 
allowed if the initial annuity payment based upon 
either Fund would be less than $20. The transfer 
privileges to be included in the revised Contracts will 
also be extended to owners and payees under 
existing Contracts which are outstanding when the 
revised Contracts become available. 


Section 17 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company, or 
any principal underwriter for such a company, to 
make, or cause to be made, an offer to the holder of 
a security of such company, or of any other open-end 
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investment company, to exchange his security for a 
security in the same or another such company on any 
basis other than the relative net asset values of the 
respective securities to be exchanged unless the 
terms of the offer have been first submitted to and 
approved by the Commission. Section 11(c) provides 
that, irrespective of the basis of exchange, the 
provisions of Section 11(a) shall be applicable to any 
type of offer of exchange of the securities of 
registered unit investment trusts for the securities of 
any other investment company. 


Applicants state that the prohibitions of Sections 
11(a) and 11(c) of the Act should not apply to the 
Contracts as proposed to be revised. Applicants state 
that the apparent purpose of Section 11 is to protect 
investors against unfair exchange offers. Applicants 
further state that since the transfer privilege to be 
included in the revised Contracts will be based on the 
respective net asset values of the underlying mutual 
fund shares, and the $5.00 charge on each transfer 
will not exceed actual expenses incurred by JP Equity 
Sales, the investor is assured that the arrangement is 
fair. Applicants maintain that JP Equity Sales stands 
to gain nothing from these transactions, except that 
the attractiveness of the Contracts for its customers 
and prospective customers will be enhanced by the 
exchange privileges. 


Applicants submit that a variable annuity contract is 
normally purchased as a long-term investment and 
that it is appropriate to allow investors to reevaluate 
their investment objectives from time to time and 
change from one Fund to the other when they 
conclude that the alternative investment is more 
suitable in their present circumstances. 


However, in order to avoid any question regarding 
the applicability of Section 11 to the proposed offers 
of exchange, Applicants have requested an order 
pursuant to Section 11, to the extent necessary, 
approving the proposed provision for offers of 
exchange in the Contracts. 


Section 12(d)(7) 


Section 12(d)(1)(A) of the Act provides that it shall be 
unlawful for a registered investment company (the 
“acquiring company’) to purchase or otherwise 
acquire any security of another investment company 
(the ‘‘acquired company”) if, after such acquisition, 
(i) the acquiring company, alone or together with 
other companies controlled by it, owns more than 
three percent of the total outstanding voting stock of 
the acquired company; (ii) more than five percent of 
the value of the acquiring company’s total assets 
consists of securities of the acquired company; or (iii); 
in the aggregate, more than ten percent of the value 
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of the acquiring company’s assets consists of 
securities issued by the acquired company and other 
investment companies. 


Section 12(d)(1)(B) of the Act provides that it shall be 
unlawful for any registered open-end investment 
company (the ‘acquired company’’) or its principal 
underwriter knowingly to sell or otherwise dispose of 
any security issued by the acquired company to any 
other investment company (the “acquiring com- 
pany’”’) if, immediately after such disposition, (i) more 
than three percent of the total outstanding voting 
stock of the acquired company is owned by the 
acquiring company and any companies controlled by 
it; or (ii) more than ten percent of the total outstand- 
ing voting stock of the acquired company is owned 
by the acquiring company and other investment 
companies or companies controlled by them. 


Applicants state that while shares of the Growth 
Fund and Income Fund are and will continue to be 
offered directly to the public, they anticipate that the 
Fund shares held by Jefferson Account A and Pilot 
Account A will be in excess of the percentage 
limitations of Sections 12(d)(1)(A) and (B). According 
to Applicants, as of June 30, 1979, the Growth Fund 
had outstanding 1,571,321 shares of its common 
stock, of which 664,201 (42.27%) were owned by the 
two separate accounts. Applicants suggest that 
subsection (E) of Section 12(d)(1) may make it 
unnecesary for them to seek an exemption from 
Section 12(d)(1) of the Act since subsection (E) 
provides that the provisions of Section 12(d)(1) do no 
apply if (i) the depositor of or the principal 
underwriter for such registered unit investment trust 
is a broker or dealer registered under the Securities 
Exchange Act of 1934; and (ii) the securities are the 
only investment securities held by such registered 
unit investment trust or the securities are the only 
investment security held by such registered unit 
investment trust that issues two or more classes or 
series of securities, each of which provides for the 
accumulation of shares of a different investment 
company. 


Applicants contend that the proposed arrangements 
does not present the type of abuse or danger which 
Section 12(d)(1) was intended to guard against. 
Applicants state that Section 12(d)(1) was apparently 
intended to prevent the “‘pyramiding” of investment 
companies and that it is not their intent to ‘‘pyramid”’ 
but to merely grant to their customers and 
prospective customers additional flexibility. 


Applicants state that they may satisfy the conditions 
of Section 12(d)(1)(E), however, in order to avoid any 
question concerning the scope of relief afforded by 
the Section of the Act, Applicants request an exemp- 





tion from the provisions of Section 12(d)(1) to the 
extent necessary to permit Jefferson Account A and 
Pilot Account A to invest in both Growth Fund and 
Income Fund shares without regard to the limitations 
of Sections 12(d)(1)(A) and (B). 


Section 6(c) 


Section 6(c) authorizes the Commission to exempt 
any person, security or transaction or any class or 
classes of persons, securities or transactions, from 
the provisions of the Act and Rules promulgated 
thereunder if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 10, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 


Washington, D.C. 20549. A copy of such request 


shall be served personally or by mail upon 
Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10845/August 16, 1979 


In the Matter of 


WEBSTER CASH RESERVE FUND, INC. 
10 Hanover Square 
New York, New York 10005 


(812-4488) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 UNDER THE ACT. 


Webster Cash Reserve Fund, Inc. (‘‘Applicant’’), reg- 
istered under the Investment Company Act of 1940 
(“Act’’) as an open-end, diversified management 
investment company, filed an application on June 6, 
1979, and amendments thereto on July 5, 1979, and 
August 6, 1979, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 under the Act, to the extent necessary 
to permit Applicant to compute its net asset value per 
share, for purposes of effecting sales, redemptions 
and repurchases of its shares to the nearest one cent 
on a share value of one dollar using a time other than 
as of the close of trading on the New York Stock 
Exchange. In all other respects, Applicant's portfolio 
securities will be valued in accordance with the views 
of the Commission set forth in Investment Company 
Act Release No. 9786 (May 31, 1977). 


The amendment of August 6, 1979, confirms certain 
representations made by the Applicant and 
summarized in the notice of the application. 
Specifically, the amendment states that Applicant 
requests an order pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 thereunder to the extent necessary to 
permit Applicant’s price per share to be computed 
and maintained as set forth herein for purposes of 
effecting sales, redemptions and repurchases of its 
shares. With respect to Applicant’s request for 
exemptive relief to permit its net asset value per share 
to be computed using a time other than the close of 
the New York Stock Exchange, the amendment 
states that, prior to the commencement of its opera- 
tions, the board of directors of Applicant, including a 
majority of the directors who are not interested 
persons of the Applicant, will have determined that it 
is appropriate and in Applicant’s interest to compute 
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its net asset value for the purposes of sales, 
redemptions and repurchases of its shares solely as of 
12:00 Noon, New York time, in order for such 
purchases, redemptions and repurchases to be 
effected on the same day as requested. Such 
determination by the board of directors of Applicant 
will be reviewed no less frequently than annually. 


On July 13, 1979, a notice (Investment Company Act 
Release No. 10779) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission hs not ordered a hearing. 


The matter has been considered, and, it is found that 
this granting of the requested exemptions is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has consented: 


1. That Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its objective 
of maintaining a stable price per share, and that it will 
not (i) purchase an instrument with a remaining 
maturity of greater than one year, or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days. 


2. That Applicant’s Board of Directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 


Applicant’s investment adviser, undertakes—as a 
particular responsibility within its overall duty of care 
owed to Applicant's shareholders—to assure to the 
extent reasonably practicable, taking into account 
current market conditions affecting Applicant's 
investment objectives, that Applicant’s price per 
share as computed for the purposes of effecting 
sales, redemptions and repurchases, rounded to the 
nearest one cent, will not deviate from one dollar. 


3. That Applicant will effect a policy that its portfolio 
will be invested exclusively in a variety of short-term 
money market instruments consisting of securities 
issued or guaranteed as to interest and principal by 
the U.S. Government or its agencies or instrumental- 
ities; certificates of deposit, including those issued by 
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U.S. banks, foreign branches of U.S. banks, and 
savings and loan and similar associations; and high 
grade commercial paper. All commercial paper and 
certificates of deposit purchased by Applicant shall 
meet the following criteria at the time of purchase: 
Investments in bank certificates of deposit and 
bankers’ acceptances will be limited to banks and 
savings and loan and similar associations having total 
assets in excess of one billion dollars; and the 
commercial paper purchased by Applicant will consist 
only of obligations (a) rated Prime-1 by Moody’s 
Investors Service, Inc. (‘Moody’s’) or A-1 by 
Standard & Poor's Corporation (‘‘Standard & 
Poor’s’’), or (b) issued by companies having an 
outstanding unsecured debt issue currently rated Aa 
or better by Moody’s or AA or better by Standard & 
Poor's. Applicant will also invest in repurchase 
agreements pertaining to the foregoing classes of 
money market instruments provided such agreements 
are limited to transactions with financial institutions 
believed by Applicant’s investment adviser to provide 
minimal credit risks. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10846/August 16, 1979 


In the Matter of 


MUTUAL OF OMAHA MONEY MARKET 
ACCOUNT, INC. 

3102 Farnam Street 

Omaha, Nebraska 68131 


(812-4472) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 
THEREUNDER 





NOTICE IS HEREBY GIVEN that Mutual of Omaha 
Money Market Account, Inc. (‘‘Applicant’’), regis- 
tered under the Investment Company Act of 1940 
(“Act’’) as an open-end, diversified management 
investment company, filed an application on May 7, 
1979, and an amendment thereto on August 6, 1979, 
for an order pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit Applicant to calculate its net asset value per 
share using the amortized cost method of valuing 
portfolio securities. 


Applicant represents that its investment objective is 
to seek as high a level of current income as is 
consistent with preservation of capital and 
maintenance of liquidity by investing in a variety of 
money market instruments. All investments by 
Applicant must consist of obligations maturing within 
one year from the date of acquisition. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the ‘‘current net asset value’ of a 
redeemable security issued by a registered investment 
company used in computing its price for the purpose 
of distribution and redemption shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. Rule 
2a-4 further states that portfolio securities with 
respect to which market quotations are readily 
available shall be valued at current market value, and 
that other securities and assets shall be valued at fair 
value as determined in good faith by the board of 
directors of the registered company. Prior to the filing 
of the application, the Commission expressed its view 
that, among other things, (1) Rule 2a-4 under the Act 
requires that portfolio instruments of ‘‘money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a ‘‘money 
market” fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9789, May 31, 1977). 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable security 
shall sell, redeem or repurchase any such security 
except at a price based on the current net asset value 
of such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or sell such security. 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 


securities or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant asserts that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant represents that its directors have 
determined that, absent unusual circumstances, 
amortized cost value represents the fair value of its 
portfolio securities. Applicant’s board of directors 
believes that this proposal will benefit both Applicant 
and its shareholders. Applicant asserts that, under an 
amortized cost valuation method, its shareholders 
would have the convenience of being able to 
determine the value of their holdings, simply by 
knowing the number of shares they own, and that 
their task of maintaining an investment record would 
also be made easier. Applicant further asserts that its 
proposal is expected to avoid the periodic $.01 
changes in its net asset value per share as a result of 
which investors may realize nominal capital gains and 
losses upon redemption. 


Applicant consents to the following conditions to any 
order granting the relief requested in the application: 


1. In supervising the Applicant’s operations and 
delegating special responsibilities involving portfolio 
management to the Applicant’s investment adviser, 
the Applicant’s board of directors undertakes—as a 
particular responsibility within the overall duty of care 
owed to its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the Applicant’s investment 
objective, to stabilize the Applicant’s net asset value 
per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 per 
share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) review by the board of directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from the Applicant’s $1.00 
amortized cost price per share and the 
maintenance of records of such review. 
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(b) in the event such deviation from the 
Applicant's $1.00 amortized cost price per 
share exceeds % of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by the board of directors. 


(c) where the board of directors believes the 
extent of any deviation from the Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing shareholders, 
it shall take such action as it deems 
appropriate to eliminate or reduce to the 
extent reasonably practicable such dilution or 
unfair results, which may include: redemp- 
tion of shares in kind; selling portfolio 
instruments prior to maturity to realize capital 
gains or losses, or to shorten the average 
portfolio maturity of the Applicant; withhold- 
ing dividends; or utilizing a net asset value 
per share as determined by using available 
market quotations. 


3. The Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that the Applicant will not (a) 
purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. In fulfilling this condition, the Applicant 
undertakes that if the disposition of a portfolio 
security results in a dollar-weighted portfolio maturity 
in excess of 120 days, the Applicant will invest its 
available assets in such a manner as to reduce its 
dollar-weighted average portfolio maturity to 120 
days or less as soon as reasonably practicable. 


4. The Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above; and, the 
Applicant will record, maintain, and preserve for a 
period not less than six years (the first two years in an 
easily accessible place) a written record of the board 
of directors’ considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the board of directors’ meetings. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those instru- 
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ments which the board of directors determines 
present minimal credit risks, and which are of ‘‘high 
quality’”’ as determined by any major rating service or 
in the case of any instrument that is not so rated, of 
comparable quality, as determined by Applicant's 
board of directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-IQ, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 10, 1979 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon 
the Fund at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 694/August 13, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16103/ August 13, 1979 








LITIGATION 





Litigation Release No. 8834/August 8, 1979 


S.E.C. v. International Telephone and Telegraph 
Corporation 

(United States District Court for the District of 
Columbia, Civil Action No. 78-0807) 


S.E.C. v. International Telephone and Telegraph 
Corporation 

(United States District Court for the District of 
Columbia, Misc. Action No. 76-0060) 


The Securities and Exchange Commission announced 
that on August 8, 1979, the Honorable George L. 
Hart, United States District Judge for the District of 
Columbia, entered a Final Judgment of Permanent 
Injunction and Other Equitable Relief (‘‘Final 
Judgment’) against International Telephone and 
Telegraph Corporation (‘‘ITT’’) in the above- 
mentioned lawsuits. The Final Judgment enjoins ITT 
from engaging in conduct violative of the antifraud, 
reporting, and proxy provisions of the federal 
securities laws. The Final Judgment also requires ITT 
to comply with certain provisions of the federal 
securities laws which require ITT to make and keep 
accurate. books and records and maintain adequate 
internal accounting controls, to take reasonable steps 
to implement and enforce a resolution of its board of 
directors which requires ITT to obey the laws of the 
jurisdictions in which it does business and to follow 
certain procedures to ensure compliance with this 
resolution, and to satisfy certain obligations specified 
in the Consent and Undertaking of ITT which has 
filed simultaneously with the Final Judgment. ITT 


consented to the entry of the Final Judgment without 
admitting or denying the allegations of the Commis- 
sion’s complaint. 


The complaint, filed by the Commission on May 4, 
1978, charged ITT with violation of the antifraud, 
reporting, and proxy provisions of the federal 
securities laws by reason of, among other things, 
ITT’s failure to disclose its having made or caused to 
be made various improper payments aggregating 
millions of dollars to foreign governmental officials 
and employees of nongovernmental commercial 
customers for the purpose of obtaining business and 
improperly influencing governmental action and ITT’s 
failure to conduct an adequate internal investigation 
to determine the nature and extent of such 
payments. ITT unsuccessfully sought in the U.S. 
District Court, U.S. Court of Appeals, and the U.S. 
Supreme Court to prevent disclosure of the contents 
of the complaint which was made public by Judge 
Hart on November 2, 1978. On May 4, 1978, the 
Commission had also instituted proceedings to have 
ITT adjudged to contempt for failing to furnish the 
Commission with, among other things, documents 
pertaining to ITT’s improper payments from four of 
ITT’s foreign subsidiaries: Standard Electrik Lorenz, 
A.G. (West Germany), Bell Telephone Manufacturing 
Company (Belgium), Standard Electric, S.A. (Spain), 
and ITT Standard, S.A. (Switzerland). 


The Final Judgment requires the Special Review 
Committee (‘SRC’) of the board of directors of ITT 
to supplement and complete its previous internal 
investigation of ITT’s improper payments and specifi- 
cally obligates ITT to provide the SRC, in its investi- 
gation, with the documents previously withheld from 
the SRC by the above-mentioned foreign subsidiar- 
ies. The Final Judgment provides for the appointment 
of Harry H. Wellington, Esquire, Dean of the Yale 
Law School, to review the work of the SRC and to 
conduct such additional investigation of ITT’s opera- 
tions as needed to determine the adequacy of the 
SRC’s investigation and ITT’s previous disclosures 
concerning improper payments and other matters. 
The Finai Judgment requires ITT to cooperate with 
Dean Wellington and furnish him with any informa- 
tion he might request, including the documents from 
the four foreign subsidiaries previously withheld from 
the SRC and the Commission. Dean Wellington is 
authorized to obtain, at ITT’s expense, such profes- 
sional or other assistance in the performance of his 
function as he deems appropriate. 


The Final Judgment also requires Dean Wellington to 
prepare a report of his review and investigation 
setting forth his findings and conclusions concerning 
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the adequacy of the SRC’s work and additional 
disclosures to be made by ITT concerning its im- 
proper payments and other matters. Dean Wellington 
is required to submit his report to ITT. ITT is required 
either to make Dean Wellington's conclusions and 
recommendations public or notify the Commission 
that it will not do so. If ITT does not make these 
matters public, the Commission, in its discretion, may 
reinstate the above-mentioned’ court proceedings, 
however, will have no effect on the Final Judgment’s 
injunctive provisions or directives requiring ITT to 
make and keep accurate books and records and 
maintain adequate internal accounting control and to 
comply with the previously mentioned resolution of 
ITT’s board of directors. 


The above described Final Judgment was entered in 
settlement of both the Commission’s injunctive and 
contempt proceedings against ITT. 





Litigation Release No. 8835/ August 13, 1979 


S.E.C. v. Atlas Oil Exploration, Inc., et al. 
(S.D. Miss. Civil Action No. S-79-0259(R)) 


Jule B. Greene, Adminstrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on July 13, 1979, the Honorable Dan 
M. Russell, Jr., Chief Justice of the United States 
District Court for the Southern District of Mississippi, 
entered final judgments of permanent injunction 
against Atlas Oil Exploration, Inc. (‘Atlas’), Atlas Oil 
Corporation (‘Atlas Oil’’), continental Petroleum, Inc. 
(“Continental’’), Energy Associates, Incorporated 
(“Energy’’), all Mississippi corporations, Zeno A. 
Goss (‘‘Goss’’), of Columbia, Mississippi, president 
and controlling shareholder of the above-named cor- 
porations, individually and d/b/a Petroleum Invest- 
ments, Inc., James A. Mowen (‘““Mowen’’) of San 
Jose, California, a former executive vice president of 
Atlas and Atlas Oil, Robert W. Rush (‘Rush’) of 
Gulfport, Mississippi, former vice president of Atlas 
and Atlas Oil, and Cleston Barnes (‘Barnes’), of 
Wiggins, Mississippi, the former president of Con- 
tinental (collectively referred to as the Atlas 
defendants). The judgments of permanent injunction 
restrain Atlas, Atlas Oil, Continental, Energy, and 
Goss from violations of the registration and anti-fraud 
provisions of the Securities Act of 1933 (‘‘Securities 
Act’’) and the anti-fraud provisions of the Securities 
Exchange Act of 1934 (‘Exchange Act’’). The judg- 
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ments further enjoin Mowen, Rush, and Barnes from 
further violations of the anti-fraud provisions of the 
Securities Act and the Exchange Act. The Atlas 
defendants consented to the entry of permanent 
injunctions without admitting or denying the allega- 
tions in the complaint. 


The Court also entered final judgments of permanent 
injunction against Atlas Consultants, Inc. (‘‘Consult- 
ants’), a Mississippi corporation, its president and a 
director, Jerry W. Lampley and Rush, as vice 
president and a director of Consultants (collectively 
referred to as the Consultants defendants). Consult- 
ants was formed by Rush and Lampley after they 
resigned from Atlas Oil. The Judgments enjoin 
Consultants, Lampley, and Rush from further 
violations of the anti-fraud provisions of the Securi- 
ties Act and the Exchange Act. The Court also 
ordered Lampley and Rush to file an accounting with 
the Court within 45 days of the entry of the injunc- 
tions setting forth the receipts and disbursements of 
the proceeds of Consultants’ five offerings. The 
Consultants defendants consented to the entry of 
permanent injunctions and the ancillary relief without 
admitting or denying the allegations in the 
Commission's complaint. 


The complaint, filed July 12, 1979, also alleges that 
Jerry F. Mims of Hogansville, Georgia, former 
executive vice president of Atlas, Gerald W. Keenum 
of Metairie, Louisiana, a former Atlas salesman, and 
Haskell J. Bonner of Belcher, Louisiana, the driller of 
the Atlas and Continental oil wells violated the anti- 
fraud provisions of the Securities Act and the 
Exchange Act in connection with the offer and sale of 
fractional undivided working interests in oil and gas 
leases issued by Atlas, Atlas Oil, Continental, and 
Energy. 


The complaint alleges that from approximately 
January, 1976 until November, 1977, and at varying 
times therein, the defendants, in connection with the 
offer and sale of approximately $3 million in unregis- 
tered fractional undivided working interests in oil and 
gas leases, made untrue statements of material facts 
concerning, among other things: (1) the use of 
“special escrow” or “‘trust’’ accounts for the protec- 
tion of investors; (2) that investors could recover their 
investment in 1-% to 3 years; (3) the experience of 
Bonner in drilling over 200 wells; (4) that state securi- 
ties commissioners were receptive to Atlas’s 
“openess and full disclosure’, and (5) that chalk 
wells in the field would produce on the average of 10 
barrells of oil per day per well. In addition, the 
complaint alleges that the defendants omitted to 
State material facts concerning, among other matters: 





(1) the entry of cease and desist orders in 7 states 
prohibiting the further sale of Atlas securities; (2) the 
misuse of at least $275,000 of the proceeds of the 
Atlas offerings; (3) that stripper wells in the field 
where Atlas and Continental were drilling averaged 
less than 1 barrel of oil per day per well; (4) that 
based upon the experience with production of the 
initial wells drilled by Atlas, investors could not 
recover the investment in less than eight years; (5) 
that prior to their involvement with Atlas, Bonner had 
drilled only 12 wells and Goss’s only experience in the 
oil business was as a salesman with a company that 
had been enjoined in an action brought by the 
Commission. 


Finally, the complaint alleged that the Consultants 
defendants in connection with the offer and sale of 
$700,000 in oil and gas working interests misrepre- 
sented the production capabilities of the proposed 
and existing wells and failed to disclose: (1) the 
financial condition of Consultants; (2) contingencies 
in securing gas pipeline connections in Texas; (3) that 
the proceeds of the offering would be commingled; 
and (4) that approximately $171,000 or 22% of the 
total proceeds of the offerings would be paid to 
Lampley and Rush. 





Litigation Release No. 8836/ August 13, 1979 


Securities and Exchange Commission v. Gladding 
Corp., et al. 


Willis H. Riccio, Administrator of the Boston 
Regional Office of the Securities and Exchange Com- 
mission, announced today that the Honorable A. 
David Mazzone, U.S. District Judge for the District 
of Massachusetts, entered permanent injunctions 
against Gladding Corporation, J. Gerald Mayer, the 
Chairman of the Board of Directors, and Walter E. 
Robb Ill, a former Gladding Vice President. The 
orders enjoin the defendants from making untrue 
statements of material fact in connection with the 
purchase and sale of securities and from failing to 
state material facts necessary to make statements 
made not misleading. The injunctions also prohibit 
filing false and misleading reports with the Commis- 
sion, and require Gladding to file a report to correct 
misleading previously filed quarterly reports. The 
defendants had consented to the entry of the injunc- 
tions. 


The Commission’s complaint charged the defendants 
with filing misleading financial reports and with 
disseminating misleading information to the public 
during 1974 through 1976. 


For further information, see Litigation Release No. 
8798. 





Litigation Release No. 8837/ August 13, 1979 
S.E.C. v. American Bankshares Corporation, et al. 


William D. Goldsberry, Regional Administrator of the 
Commission’s Chicago Regional Office, announced 
that on July 2, 1979 Judge John W. Reynolds 
permanently enjoined Peter Wegmann (‘‘Wegmann”) 
from violating the antifraud provisions of the federal 
securities laws and aiding and abetting violations of 
the periodic reporting and proxy solicitation 
provisions of the Securities Exchange Act of 1934. 


The charges against Wegmann arose, according to 
the Commission’s Complaint, out of his conduct 
while employed by American Bankshares Corporation 
formerly a Milwaukee, Wisconsin based bank holding 
company. Wegmann consented to the entry of the 
final judgment of permanent injunction without 
admitting or denying the allegations of the Commis- 
sion’s Complaint. 


Wegmann was the sole remaining defendant in this 
action which was filed by the Commission in the 
United States District Court for the Eastern District of 
Wisconsin on November 21, 1977. The other 
defendants to this action, American Bankshares 
Corporation, Harold L. Erickson, Raymond Callen, 
James Sullivan, and Francis Wilson had previously 
been enjoined from violating various provisions of the 
federal securities laws. 





Litigation Release No. 8838/ August 13, 1979 


Securities and Exchange Commission v. The Fund- 
pack, Inc., et al. 
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(United States District Court for the District of 
Columbia, Civil Action No. 79-0859) 


The Securities and Exchange Commission today 
announced that on Friday, August 10, 1979, the 
Honorable June L. Green of the United States 
District Court for the District of Columbia entered an 
order appointing an independent master to oversee 
certain of the operations of The Fundpack, Inc., 
Holding Trust and Holdings of U.S. Government 
Securities, Inc. (the ‘“‘Funds’’) and their investment 
adviser, Fundpack Management, Inc. (‘“Manage- 
ment”). The order further provided that proxies 
solicited for the Funds’ annual meetings of share- 
holders on June 28, 1979, are void, and ordered the 
Funds to resolicit proxies in compliance with the 
federal securities laws under the supervision of the 
independent master. Finally, the Court preliminarily 
enjoined the Funds and Management from filing with 
the Commission or transmitting to the Funds’ share- 
holders any registration statements, proxy solicitation 
materials or prospectuses without the approval of the 
independent master. The Funds and Management are 
codefendants in a civil injunctive action filed by the 
Commission on March 21, 1979. See Litigation 
Release No. 8698, March 22, 1979. 


In connection with the entry of the Order the Court 
found, among other things, that the implementation 
in the Funds of an investment arrangement known as 
“switching” has, over a period of four years, imposed 
largely undisclosed costs and performance burdens 
on Fundpack. These have included borrowing 
expenses, high transaction costs, and investment 
losses due to a leveraged condition in the Fundpack 
portfolio during stock market declines. In addition, 
the court found that the imposition of these costs 
evidenced self-dealing and breach of fiduciary duty 
by Management and the Fundpack directors. 





Litigation Release No. 8839/ August 15, 1979 


United States v. J. Lyell Ginter, et al. 
(USDC D. Oregon No. CR 79-57) 


Jack H. Bookey, Administrator of the Seattle 
Regional Office of the Securities and Exchange 
Commission, and Sidney |. Lezak, United States 
Attorney for the District of Oregon announced that 
on July 30, 1979, the Honorable Otto R. Skopil, Jr., 
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U.S. District Judge for the District of Oregon 
sentenced J. Lyell Ginter of Bridal Veil, Oregon to 
two years in prison following Ginter’s plea of nolo 
contendre to a federal information charging him with 
one count of unlawfully selling unregistered 
securities. The charges stemmed from an investiga- 
tion into the sale by Ginter of personal promissory 
notes to persons in Oregon and California. 


(For further information please see Litigation Release 
7730, 7593, and 8727( 





Litigation Release No. 8840/August 15, 1979 


SEC v. GRANT H. ROYLANCE, ET AL. (USDC, 
UTAH, C-79-0311) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, announced that on July 17, 1979, the Hon- 
orable Bruce S. Jenkins, Judge of the United States 
District Court for the District of Utah, issued an order 
of permanent injunction against Grant H. Roylance of 
Provo, Utah and G. R. and Associates, Inc., a Utah 
corporation with offices in Orem and Provo, Utah. 
The defendants consented to the entry of the order 
without either admitting or denying the allegations of 
the plaintiff's complaint. 


The Commission, in its complaint filed on May 30, 
1979, had alleged, among other things, that the 
defendants engaged in the offer and sale of unreg- 
istered securities; namely, promissory notes, invest- 
ment contracts and evidences of indebtedness issued 
by Roylance, G. R. and Associates, Inc., and Metals 
Exchange. The complaint also alleged, among other 
things, that untrue statements of material facts and 
omissions to state material facts occurred in the offer 
and sale of those securities. These misrepresentations 
and omissions, in substance, pertained to, among 
other things, the use of investors’ funds, circum- 
stances under which investors’ funds would be re- 
turned, the operation of a ‘’gold run’’ program, the 
ownership of corporate or personal assets; preferen- 
tial treatment given to certain investors; the source 
for repayment of investor funds and accrued interest; 
and financial and recordkeeping deficiencies with G. 
R. and Associates, Inc. 





For further information, see Litigation Release No. 
8779. 





Litigation Release No. 8841/August 16, 1979 


S.E.C. v. Rapid-American Corporation Civil Action 
No. 79-2128 

(United States District Court for the District of 
Columbia) 


The Securities and Exchange Commission (‘‘Commis- 
sion’’) today announced the filing of a civil injunctive 
actoin in the United States District Court for the Dis- 
trict of Columbia seeking to enjoin Rapid-American 
Corporation (‘‘Rapid’’), its subsidiary McCrory Corpo- 
ration (‘‘McCrory’’), Kenton Corporation (‘‘Kenton’’) 
and Meshulam Riklis (‘‘Riklis’’), the Chairman of the 
Board of violations of Section 13(a) of the Securities 
Exchange Act (“Exchange Act’’) (the reporting provi- 
sions). The Commission also seeks to enjoin Rapid, 
Riklis and McCrory from further violations of Section 
14(a) of the Exchange Act (proxy provisions). Finally 
the Commission seeks to enjoin Riklis and Kenton 
from further violations of Section 13(d) of the Ex- 
change Act (‘‘beneficial ownership reporting provi- 
sions”). 


The Commission’s Complaint alleges that Rapid, 
McCrory and Kenton failed to disclose that they 
entered into agreements with and paid fees to per- 
sons who were either personal creditors of Riklis or 
persons who had a personal business relationship 
with Riklis. The agreements and transactions in ques- 
tion were either negotiated or approved by Riklis at a 
time when he was in serious financial difficulty. The 
Complaint also alleges that Riklis was in a conflict of 
interest position in negotiating and approving trans- 
actions with persons with whom he had personal 
business dealings and that these conflicts were not 
disclosed to the Boards of Directors of Rapid, 
McCrory and Kenton, their security holders or to the 
public. 


Among the transactions which the Commission's 
Complaint alleges constituted transactions which 
should have been disclosed are the following: 


In June 1975, Riklis caused McCrory Corpo- 
ration, without the knowledge of its chief 
executive officer or its Board of Directors, to 


enter into a consulting arrangement with a 
person who had ostensibly obtained a com- 
mittment to provide McCrory with $20 million 
in sale-leaseback financing, which agreement 
obligated McCrory to pay that person 
$750,000 over a ten year period. However, 
because McCrory did not have sufficient 
properties appropriate for such financing, no 
financing for McCrory was obtained. Never- 
theless McCrory made payments to that per- 
son totalling $225,000. In March 1975, that 
same individual, acting as a middleman, 
arranged for a $17 million loan from a labor 
union pension fund to a Riklis-owned shop- 
ping center in return for which Riklis agreed 
to give him a one-half interest in the shop- 
ping center. At or about the same time Riklis 
also borrowed $150,000 from the middleman 
which was to be repaid from the proceeds of 
the pension fund’s loan. The loan to the 
shopping center never occurred because 
Riklis could not obtain the consent of the ori- 
ginal lending banks to the shopping center. 
Because the loan deal did not close, Riklis 
did nct give the middleman the one half in- 
terest in the shopping center nor could he 
pay the loan back as originally planned. The 
loan was finally repaid in March 1978. 


On November 4, 1975, Riklis caused 
McCrory, without the knowledge of its chief 
executive officer or its Board of Directors, to 
enter into a consulting agreement with a loan 
broker who agreed to attempt to find finan- 
cing for McCrory and to render financial ad- 
vice to McCrory. Pursuant to its agreement 
McCrory paid $120,000 over a one-year 
period. The loan broker spend only a minimal 
amount of time attempting to raise money 
for McCrory, which efforts were unsuccess- 
ful, and rendered no financial advice to 
McCrory. Prior to his entering into his agree- 
ment with McCrory, that same person, after 
being requested to do so by Riklis, intro- 
duced Riklis to officials of a financial institu- 
tion, which introduction resulted in Riklis ob- 
taining a personal loan of $1.8 million. The 
loan broker was paid no fee directly from 
Riklis for making the introduction. The letter 
of intent to make the $1.8 million loan was 
executed by the financial institution on Octo- 
ber 28, 1975, one week before McCrory 
entered into its consulting agreement with 
the loan broker. 


On January 7, 1975, Riklis caused McCrory 
to amend the employment agreement of its 
chief executive officer, which amendment 
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awarded the chief executive officer $100,000 
in deferred compensation to which he was 
not then entitled. Riklis’ purpose in causing 
McCrory to amend the employment agree- 
ment was to allow the chief executive officer 
to loan the money to Riklis, which loan 
occurred also on January 7, 1975. The Board 
of -Directors of McCrory, which ratified the 
amendment after the fact, was not informed 
of the purpose of the amendment. 


The Complaint also alleges that Kenton Corporation 
and Riklis, a person who exercised substantial influ- 
ence over the business and affairs of Kenton, violated 
the reporting provisions and the beneficial ownership 
reporting provisions of the securities laws by not dis- 
closing that one of Kenton’s purposes in purchasing, 
in October 1977, Riklis’ approximately 1,100,000 
shares of Rapid common stock, all of which was 
pledged to support substantial indebtedness, was to 
allow Riklis to satisfy the pressures of his institutional 
creditors by using Kenton’s cash flow to amortize his 
personal loans while at the same time allowing Riklis 
to retain his control of Rapid through his influence 
over Kenton. In this regard the Complaint also alleges 
that Riklis and Kenton further failed to disclose that 
Kenton’s designated representatives to negotiate the 
terms of the purchase of Riklis’ stock were also act- 
ing, at the time, as Riklis’ personal representatives in 
his dealings with his creditors. 


Without admitting or denying the allegations con- 
tained in the Commission’s Complaint, defendants 
Rapid, McCrory, Kenton and Riklis consented to the 
entry of final judgments of permanent injunction en- 


joining them from further violations of Section 13(a) 
of the Securities Exchange Act of 1934 (‘Exchange 
Act’) and Rules thereunder; Rapid, McCrory and 
Riklis consented to the entry of final judgments of 
permanent injunctions against further violations of 
Section 14(a) of the Exchange Act and Rules there- 
under; and Kenton and Riklis consented to the entry 
of final judgments of permanent injunction against 
further violation of Section 13(d) of the Exchange Act 
and a Rule thereunder. 


In addition to the injunctive relief outlined above, 
Rapid has agreed to certain ancillary relief including, 
but not limited to, the following: Rapid agreed to 
appoint to its Board of Directors four new persons 
who have not had previous affiliation with Rapid or 
its officers and directors. Rapid has further agreed to 
form, and maintain for at least five years, a commit- 
tee of its Board, termed the Transaction Review 
Committee, comprised of the four new directors. The 
duty of the Transaction Review Committee will be to 
scrutinize transactions which Rapid proposes to 
enter, which raise a real, apparent or potential con- 
flict of interest between Rapid and its officers, direc- 
tors and control persons, and to determine whether 
such transactions may be effected. Rapid also agreed 
to require its officers, directors and control persons to 
provide to the Transaction Review Committee written 
information necessary for that Committee to perform 
its functions. McCrory, as a subsidiary of Rapid, has 
agreed to abide by the undertakings of Rapid. Kenton 
has agreed to adopt policies similar to those adopted 
by Rapid. Riklis has agreed to abide by the under- 
takings instituted by Rapid, McCrory and Kenton. 
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